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Court of Appeals of the District of (Columbia 


No. 5780. I 

District National Bank of Washington, D. (t. (a Body 

Corporate), Appellant, i 


vs. 


Washington Loan and Trust Company (a Body Corporate). 


a Supreme Court of the District of Columl^ia. 

At Law. j 

No. 77542. 1 

I 

Washington Loan and Trust Company (a Body Corporate), 

Plaintiff, | 

vs. I 

District N.\ti()nal Bank of W.vshington, D. C.l (a Body 

Corporate), Defendant. j 

I 

United States of America, | 

District of Columhiay ss: 1 

Be it remembered. That in the Supreme Cou|t of the 
District of Columbia, at the City of Washingtonj, in said 
District, at the times hereinafter mentioned, the Ijollowing 
papers were filed and proceedings had in the abov’cj-entitled 
cause, to wit: | 

1 Declaration. 

Filed December 30,1929. j 

In the Supreme Court of the District of Columpia. 

At Law. I 

No. 77542. j 

Washington Loan and Trust Company (a Body! Corpo¬ 
rate), Plaintiff, j 

vs. I 

District National Bank of Washington, D. C. (p Body 

Corporate), Defendant. j 

The plaintiff, Washington Loan and Trust Conplany, a 
body corporate organized and existing under the Ipvs of 

I—5780a 1 
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the United States of America relating to the District of 
Columbia, and having its principal place of business in 
said District, sues the defendant. District National Bank 
of Washington, D. C., a body corporate duly incorporated 
and organized under the laws of the United States relating 
to national banks and engaged in doing a banking business 
in the District of Columbia, for money payable by the de¬ 
fendant to the plaintitf, for that heretofore, to wit, on the 
‘22nd day of September, 1926, at the City of Washington, 
in the District of Columbia, a certain unincorporated asso¬ 
ciation known, described and doing business as tlie K(]ui- 
tablo (’o-operative Building Association, by its certain clieck 
dulv signed bv its secretary and countersigned bv its vice 
president, requested and directed the plaintiff as its banker 
to pay to the order of one Patrick J. Wholihan, by that 
name, the sum of Thirty-four Hundred and Forty-seven 
and 50/100 Dollars ($3447.50), and the plaintiff says that 
thereafter tlie said check was endorsed in the name of 
Patrick J. Wholihan, and thereafter said check was en¬ 
dorsed bv one John J. Madden to the defendant. District 
♦ ^ 

National Bank of Washington, D. C., and the said 
2 defendant thereafter, on, to wit, the 25th day of 

September, 1926, endorsed the said check to the 
plaintitf; that, at the time of the endorsement of said check 
by the said defendant, and as a part of said endorsement, 
and in order to induce the plaintiff to pay the amount of 
said cheek to the defendant, said defendant endorsed on 
said check: ‘‘Pay to tlie order of any Bank Banker or Trust 
Co. Prior endorsements guaranteed Sept 25 192(5. Dis¬ 
trict National Bank of Washington, D. C.”; and by said 
endorsement the said defendant did thereby guarantee the 
genuineness of the prior endorsements upon the said check,, 
including the endorsement of said Patrick J. Wholihan, 
payee named in said check; and the plaintiff says that, rely¬ 
ing upon the guarantee of said defendant as to tlie validity 
of the prior endorsements upon said check and solely be¬ 
cause thereof, it paid to the said defendant the amount of 
said check, to wit, the sum of Thirty-four Hundred and 
Forty-seven and 50/100 Dollars ($3447.50), which said sum 
of money the said defendant has ever since retained; but 
the plaintitf says that said check was never in fact endorsed 
by said Patrick J. Wholihan, payee named therein: and 
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that the endorsement thereon of the name ot Patrick J. 
Wholihan is not his genuine signature but tht same was 
and is a forgery, w'hereby the plaintiff has lost the amount 
of said check; and the plaintiff says that no part of said 
sum of Thirty-four Hundred and Forty-seven and 50/100 
Dollars ($3447.50) has been re-paid to it by th^ defendant, 
although defendant has been thereunto fre(j[uently re¬ 
quested ; wherefore, the plaintiff claims the suin of Thirty- 
four Hundred and Forty-seven and 50/100 Dollars 
($3447.50), with interest thereon from the 2pth day of 
September, 1926, according to the Particulars (j)f Demand 
hereunto annexed, besides costs. ' 

ARTHUR PETtER, 

GEO. P. HOOVtEE, 
Attorneys for plaintiff. 

3 Particulars of Demand. I 

# * # <N> • • I • 

District National Bank of Washington, D. C., to wjashington 

Loan and Trust Company, Dr. j 


To the sum of Thirty-four Hundred and Forty-ieven and 
50 100 Dollars ($3447.50), being the amount j of check 
paid by the Washington Loan and Trust Company to 
the said District National Bank of Washington, D. C., 
upon the following check: 


Equitable Co-o])erative Building Association. 

No. E 903. Washington, D. C., Sept. 22n(l, 1926. 

Pay to the Order of Patrick J. Wholihan j$3447.50 
Thirty-four hundred Forty-seven & 50/100 Dollar^. 

To the Washington Loan and Trust Company, Washing¬ 
ton, D. C. I 

(Signed) W. S. PRATT, j\., 

Sec7\etary. 

(Countersigned:) | 

PERRY B. TURPIN, 1 

V .-President. I 

I 

I 

1 

And endorsed as follows: 

Patrick J. Wholihan, John J. Madden. Pay to the order 
of anv Bank Banker or Trust Co. Prior endorsements 
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guaranteed. Sept. -5, 1926. District National Bank of 
Washington, D. C. 

With interest on said amount of $3447.50 from September 
25,1926. 

4 Affidavit of Merit, 

« •' • • • # • 


District of Columbia, ss : 


Harry G. Meem, first having been duly sworn according 
to law, on oath says that he is Vice-president of the Wash¬ 
ington Loan and Trust Company, a body corporate organ¬ 
ized and existing under the laws of the United States of 
America relating to the District of Columbia, and having 
its principal place of business in the City of Washington, 
in the District of Columbia, named as plaintiff in the dec¬ 
laration hereunto annexed, wherein the District National 
Bank of Washington, I). C., a body corporate duly incor¬ 
porated and organized under the laws of the United States 
relating to national banks, and engaged in doing a banking 
business in the District of Columbia, is named as defendant; 
that, as Vice-president of the plaintiff corporation, he is 
])ersonally cognizant of the transactions upon which the 


plaintiff's cause of action in said declaration against said 


defendant is based. 


AfTiant further says that on, to wit, the 22nd day of Sep¬ 
tember, 1926, a certain unincorporated association known, 
described and doing business as the Kqnitable Co-operative 
Building Association, by its certain check, duly signed ])y 
its secretary and countersigned by its vice president, re¬ 
quested and directed the plaintiff, as its banker, to i>ay the 
sum of Thirtv-four Hundred and Fortv-seven and 50/100 
Dollars to the order of one Patrick J. Wholihan, by that 
name, which said Patrick J. Wholihan was at the time of 
drawing said check, and for some time thereafter contin¬ 
ued to be a resident of the District of Columbia and the 


owner of a certain parcel of land lying and being in tlie 
City of Washington, District of Columbia, known and de¬ 
scribed as Lot Numbered 152 in James F. Brennan’s sub¬ 


division of lots in Square Numbered 552, as per plat 
5 recorded in the Office of the Surveyor for the District 
of Columbia, in Liber 31, at folio 144; that, there- 
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after, said check was endorsed, in that the nain^ of Patrick 
J. Wholihan w’as w’ritten on said check by one Jphn J. Mad¬ 
den, who, by the name of John J. Madden enflorsed said 
check to the District National Bank of Washinj 2 :ton, D. C., 
defendant herein, and delivered said check to sjaid defend¬ 
ant; and the defendant. District National Banlc of Wash¬ 
ington, D. C., on the 25th day of September, 192^, endorsed 
the said check to the plaintiff and requested thelplaintiff to 
pay the same; that, at the time of the endorsemlent of said 
check by said defendant, and as a part of said endorsement, 
and in order to induce the plaintiff to pay the amount of 
said check to the defendant, said defendant endorsed on 
said check: “Pav to the order of anv Bank Banker or Trust 
Co. Prior endorsements guaranteed Sept. 25, 1926, Dis¬ 
trict National Bank of Washington, I). C.”; and by said 
endorsement the said defendant did tlierebv guarantee the 
genuineness of tlie i)rior endorsements upon the Jfaid check, 
including tlie endorsement of said Patrick J. Wholihan, 
})ayee named in said clieck, as more fully appejirs in the 
Particulars of Demand attached to the declariition with 
which tliis afiidavit is filed; that the plaintiff, relVing upon 
the guarantee of said defendant as to the validity of the 
])rior endorsements upon said check, including that of Pat¬ 
rick J. Wholihan, payee named therein, and solely because 
thereof, paid to the said defendant the amount of said check, 
to wit, the Slim of Thirty-four Hundred and Fo[rty-seven 
and 50/100 Dollars ($3447.50), on said 25th dal of Sep- 
tmnher, 1926; that, thereafter, the plaintiff learned, and 
allianl now savs, that said check was never in fact endorsed 
by said Pati’ick J. Wholihan, payee named therein, and that 
the endorsement of his name thereon is not the genuine sig¬ 
nature of the said Patrick J. Wholihan, but the same 
6 was and is a forgery and was written thercc^n by one 
John J. Madden, without right and without the au¬ 
thority of said payee in said check named, and that! said de¬ 
positor, Equitable Cooperative Building Association, repu¬ 
diated said check and declined to allow the sanie to be 
charged against its account by said plaintiff; that, by rea¬ 
son of said facts the plaintiff has lost the amount of said 
check, being the said amount of Thirty-four Hundired and 
Forty-seven and 50/100 Dollars ($3447.50), paid py it to 
the defendant, and no part of said sum of Thirty-fojir Hun¬ 
dred and Forty-seven and 50/100 Dollars ($3447.|50) has 
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been repaid to the plaintiff by the defendant, although said 
defendant has been thereunto frequently requested; and 
that said i)laintiff, after having discovered that said en¬ 
dorsement of Patrick J. Wholilian was a fore:erv, notified 
the defendant of that fact and demanded of it repayment of 
said sum of money so paid to it; and, by reason of the prem¬ 
ises, the plaintiff corporation is justly entitled to recover 
from the District National Bank of "Washington, D. C., the 
sum of Thirtv-four Hundred and Fortv-seven and 50/100 

* V 

Dollars ($3447.50), with interest thereon from the 25th day 
of Septemlier, 1926, as in said Declaration and Particulars 
of Demand claimed, exclusive of all set-offs and just grounds 
of defense, ])esides costs. 

H. G. MEEM. 

Subscribed and sworn to before me this 30th dav of De- 
cember, 1929. 

[sKAL.l FREDERICK A. GENAU, 

Notary Public in and for the 

District of Columbia. 

7 Plea. 

Filed January 17, 1930. 


For plea to the declaration filed in the above entitled 
cause this defendant. District National Bank of Washing¬ 
ton, savs that it is organized under the laws of the United 
States relating to national banks, and that it does a general 
l^anking ])usiiiess in the District of Columbia: that the 
E(]uitable Building Association, the maker of the check de¬ 
scribed in said declaration, is, and for more than twenty 
years last past has been, engaged in the business of lending 
money in the District of Columbia and in receiving repay¬ 
ment thereof, with interest, in installments: that prior to 
Se])tember 22, 1926 the said Building Association, through 
its officers and employes, entered into an agreement with a 
])erson known to them by the name of Patrick J. Wholilian 
whereby it agreed to lend to him, so known to it and them 
bv said name, the sum of Thirtv-ffve Hundred Dollars 
($3,500.00): that after further negotiations with the said 
person, and pursuant to such agreement with him, the said 
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Building Association did execute and deliver [to him, the 
said person so known to its officers and emplok’es by said 
name, the check described in the said declaration, (the same 
being for the amount of the loan so agreed to Ibe made as 
aforesaid less certain expenses in connection I therewith) 
wliereby it directed the i)laintiff to pay the amojunt thereof 
to the said person to whom it had agreed to lenjd said sum 
as aforesaid, intending that he, the said person known to it 
by the name Patrick J. Wholihan should, and authorizing 
him to, endorse the said check in said name and receive the 
l)roceeds thereof from the plaintiff, and pursuant to its said 
negotiations the said Building Association recmved from 
the said i)erson so known to its officers and ei;|i])loyes by 
said name, his promissory note or other wti’itten obli- 
8 gation whereby he acknowledged himself indebted to 
said Building Association in the said sum of Thirty- 
five Hundred Dollars ($3,500.00), and agreed to repay the 
same in installments; that the said check was thereafter 
endorsed in the name of Patrick J. Wliolihan by the same 
])erson with whom the said Building Associatioln had ne¬ 
gotiated and to whom it had agreed to lend the amount 
thereof as aforesaid, and whom it authorized to endorse 
said name on said check, and was subsequently enjJorsed by 
one John J. Madden, who deposited the same foii credit to 


his account with this defendant, and being so endorsed, this 
defendant endorsed the said check and collected tlie amount 
thereof through the clearing house of the City of jWashing- 
ton from the ])laintiff and placed the sum so received by it 
to the credit of the said John J. Madden on its hoop, where 
it was subject to his, the said MaddeiPs, check. It denies 
that it has since retained the said sum or any j)ar| thereof. 
It denies that the plaintiff has lost the amount of siiid check 
or any i)art thereof as alleged in said declaraltion. It 
denies that the said check was not in fact endorsed by Pat¬ 
rick J. Wholihan, the payee named therein. It denies that 
the endorsement of said check in the name of Patrick J. 
Wholihan is not the genuine signature of the payeg in said 
check named. It denies that said endorsement ion said 
(*heck is a forgerv and savs that the said endorsement was 
written by the identical person to whom the maker of said 
check had agreed to lend said money, the same person to 
whom it delivered the said check and to whom it [desired 
and directed that the amount thereof be paid by tli|e plain- 



8 


DISTRICT NAT. BK., WASHINGTON, D. C., VS. 


tiff. It further says that the plaintiff is not the hona fide 
holder of said check, that shortly after the amount thereof 
had been paid by it to this defendant the plaintiff duly 
chari^ed the amount re])resented by said check to the ac¬ 
count of the said Buildin.s: Association, which was a de¬ 
positor doino- business with it, and returned the said 
9 check to the said Buildin<): Association as a voucher 
for said payment; that said check was received by 
said Buildrnir Association and accepted by it as a ])roper 
])ayment to tlie ])erson to wliom it had directed it to be paid 
and whom it liad authorized to endorse said check, and was 
retained by it for a ])oriod of time exceedinu' two years, 
during* wliich period the said person who endorsed said 
check and to whom tlie said Building* Association had 
agreed to make the loan aforesaid and from whom it had 
accepted his written obligation to repay the same, repaid 
to said Building Association, at divers times, sums of money 
to apply toward tlie repayment of said loan, which several 
amounts, were bv said Building Association dulv received; 
that if said ])laintiff now holds title to said check it holds it 
subject to all its infirmities, and that it voluntarily received 
it from the said Building Association with full knowledge of 
all the facts herein set forth. It further says that the said 
Building Association, bv its voluntarv act in issuing and 
delivering its check as aforesaid thereby identified the per¬ 
son to whom it was delivered as its real owner, and that 

collection of the amount thereof was made bv this defendant 

* 

from the ])laintiff and ])laced to the credit of the said John 
J. Madden on its books as aforesaid because of the signa¬ 
ture thereon of the said Building Association. 

WHARTOX E. LESTER, 

Attorney for Defendant. 


Affidavit of Defense. 


I, H. L. Offutt, Jr., being first duly sworn according to 
law, make oath and say: T am Vice President and Cashier 
of the District National Bank of Washington, the defendant 
named in the declaration filed in the above entitled 
10 cause as District National Bank of Washington, D. C., 
wherein the Washington Loan and Trust Company 
is plaintiff, and have full knowledge of the facts herein set 
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forth. The dofeiidant is a national bank doinb a ?:eneral 
])ankini!: business in the District of Columbia. lit denies the 
ri^ht of the said plaintiff to recover the sum claimed in its 
said declaration or any part thereof, and the grounds of its 
defense are as follows: | 

The Equitable Building Association, the majker of the 
check described in said declaration and in the i^articulars 
of demand, is, and for more than twenty year^ last past 
has been, a voluntary association of persons engaged in 
the business of lendinu' monev in the District or Columbia 
and in receiving reiuiyment thereof, with interjest, in in¬ 
stallments, and during all that time was well ve^’sed in all 
business methods connected with its said businestl^, and pos¬ 
sessed of much caution in connection therewith; that some 
time ])rior to Se})tem])er 22, 192G the said Building Asso¬ 
ciation, through its officers and employes, entered into 
negotiations and agreement with a person known to them 
by the name of Patrick J. Wholihan, and being the same 
person named as payee in said check in said declaration 
described, whereby it agreed to lend to him, the s^id payee 
so known to it and them by said name, the sum cjf Thirty- 
five Hundred Dollars ($3,500.00); that said pa^’ee made 
written application to the said Building Associjition for 
said loan and the said Building Association afte^’ further 
negotiations with said person, and pursuant to su|?h agree¬ 
ment with him, became indebted to or agreed to lend him 
the said sum of Thirty-five Hundred Dollars ($.‘l’,500.00), 
and did execute and deliver to him the check des(jiribed in 
the said declaration, (the same being for the anjiount of 
the loan so agreed to be made as aforesaid less certain ex- 
l)enses in connection therewith) whereby it directed and 
intended to direct the ])laintiff to pay the amount thereof 
to the said person named as payee therein, lo whom 
11 it agreed to lend said sum as aforesaid, iijitending 
that he, the said person known to it by the name 
Patrick J. Wholihan, should, and authorizing himj to, en¬ 
dorse said check in said name and collect the liroceeds 
thereof from the plaintiff, and further pursuant jto said 
negotiations and agreement the said Building Association 
received from the said payee his written obligation 
whereby he acknowledged himself indebted to tlie said 
Building Association in the said sum of Thirty-fivl|e Hun- 

2—5780a 1 
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dred Dollars ($3,500.00), and agreed to repay the same in 
periodical installments; that the said Building Associa¬ 
tion’s dealings and negotiations in connection with said 
loan and with the issuance and delivery of said check were 
wholly with the said person so known to its officers and 
employes hy the name of Patrick J. Wholihan as afore¬ 
said, and designated as payee in said check, and were with 
no one else; that when it issued its said check to the said 
person it issued it to the only person with whom it had 
had business relations in connection therewith, and in¬ 
tended to and did authorize him therebv to endorse the 
said check in the name of Patrick J. Wholihan and to re¬ 
ceive the proceeds thereof from the drawee, the ])laintiff 
aforesaid; that said check was thereafter endorsed in the 
name of Patrick J. Wholihan ])v the i)avee tlierein named, 
the same i)erson with whom the said Building Association 
had negotiated and to whom it had agreed to lend the 
amount thereof as aforesaid and whom it had authorized 
to endorse the said check in said name, and was subse- 
<iuently endorsed in* one John J. Madden, a customer of 
this defendant, who deposited the same for credit to his 
account with this defendant, and, it bearing the genuine 
endorsemmit of the jniyee therein named this defendant 
endorsed said check as shown in said ])articulars of de¬ 
mand, and collected the amount thereof through tlie clear¬ 


ing house of the City of Washington from tlie ])lain- 
12 tilf and placed the same to the credit of the said 

John J. Madden on its books, which said sum was 
thereupon subject to withdrawal by his, the said Mad¬ 
den’s check. Affiant denies that the defendant lias since 
retained said iium or any part thereof. Ho denies that 
the plaintiff has lost the amount of said check or any part 
thereof as alleged in said declaration. He denies that the 
said check was not in fact endorsed by Patrick J. Wholi¬ 
han the payee therein named. He denies that the endorse¬ 
ment of said check in the name of Patrick J. Wholihan is 
not the signature of the payee in said check named. He 
denies that said endorsement on said check is a forgerv, 

and savs that the said endorsement was written bv the 

• • 

identical person to whom the maker of said check had 
agreed to lend said money, the same person to whom it 
issued the said check, and to whom it desired and directed 
that the amount thereof be paid by the plaintiff’. He fur- 
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ther says that the principal officers of the pla 
wise principal officers of the said Building 
that the place of business of the said plaintiff is at the 
corner of 9th and F Streets, N. W., in the City of Wash- 
iii.uton. District of Columbia, and the place of business of 
the said Building Association is directly acros.^ the street, 
the two places being separated by approximateljy less than 
one hundred feet. He has been credibly inforn|ed and be¬ 
lieves, and the defendant expects to prove at tlnj trial, that 
after receiving said check from the said Buildiilig Associa¬ 
tion the said payee therein named endorsed tlile same by 
writing the name “Patrick J. Wholihan’’ therejon and, so 
endorsed, i)resented it to the said Building Association 
and requested it to cash the same, and was told by one of 
its officers or enqdoyes to whom such request 'was made 
and to whom said check was presented that it diil not have 
on hand sufficient money to cash the check, anjd was di¬ 
rected by said officer or employe to go across the 
13 street and collect the same from the plaintiff, but 
instead of so doing said check was endorsed bv John 
J. Madden and dei)osited with this defendant as 4bove. 

Affiant denies that the name of Patrick J. Whdlihan was 
written on said check ])y John J. Madden withoujt right or 
without authority of the payee in said check named as 
alleged in plaintiff’s affidavit. He has been recently in- 
foi-med In' officers of the said Building Association that the 
said John J. ^Madden assumed the name of Patrick J. 
Wholihan, and that under such alias the said Building 
Association conducted and had all of its negotiations with 
him herein set forth, believing his correct name t^) be Pat¬ 
rick J. Wholihan, and says that if such be the factj that the 
said Building Association by delivering the saidlcheck to 
1h(' said John J. Madden and contracting and dealing with 
him under such assumed name, thereby authorizejl him to 
(•ndo]'S(‘ the said check in his said assumed nam^ and to 
receive the proceeds thereof. Affiant has no knowledge, 
and tlu* defendant has no knowledge concerning thp owner- 
slii]) oi the real estate mentioned in plaintiff’s ^ffidavit, 
and says that if said Building Association desired ithe pro¬ 
ceeds of said check to be paid to any person other jthan the 
one with whom it had dealings and to whom it issijied said 
check as aforesaid it was negligent and careless in t|he issu¬ 
ance of said check and put it in the power of thel person 


intiff are like- 
: Association; 


V. 
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receiving it to deceive the public, including this defendant; 
that by issuing said check the said Building Association 
thereby identified the person to whom it issued it as the real 
owner thereof, entitled to its proceeds, and that the collec¬ 
tion and the placing of the amount thereof on its books to 
the credit of tlie said John J. Madden bv this defendant 
was done and made because of the signature thereon of the 
said Building Association and bv reason of the credit the 
said signature gave to said check. 

14 Affiant further says that the plaintiff is not the 
bona fide holder of said check, that he is credibly in¬ 
formed and believes and the defendant expects to prove at 
the trial of this cause that shortlv after the amount of said 
check was collected by this defendant from the plaintiff the 
plaintiff duly charged the amount thereof to the account of 
the said Building Association, which was a depositor doing 
business with it, and returned the said check to the said 
Building Association as a voucher for said payment; that 
said check was received by said Building Association and 
accepted by it as a ])roper payment to the person to whom 
it had directed it to be ])aid and whom it had authorized to 
endorse said check, and was retained by it for a period of 
time exceeding two years, during which period the said 
payee named in said check, and who endorsed the same, and 
from whom the said Building Association had accepted his 
written application to repay the said sum, repaid to the 
said Building Association, at divers times, sums of monev 
to a[)piy toward tlie repayment of said loan whicli several 
amounts were by the Building Association duly received, 
lie therefore denies that said Building Association repudi¬ 


ated said check or declined to allow the same to be charged 
against its account by said plaintiff as in said affidavit 
alleged. 

Affiant further says that if plaintiff now holds title to 
said check it holds it subject to all of its infirmities, tliat it: 


voluntarily received it from the said Building Association 
witliin tlie la^t few months, after returning it to it as afore¬ 
said, with full kn()wl(‘dg(‘ of all the* facts Inu-ein s(‘t fort In 
and that it is subjf'ct to all tlie defenses in this cause to 
which tJie said'Building Association would be subjected had 
it filed suit against this defendant to recover on said 
15 check. He further says that his knowledge of the 
foregoing facts setting forth the dealings of the said 
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Building Association with the payee named in said check 
was obtained from an officer of the said Building Associa¬ 
tion who undertook to represent it in asserting a claim 
against the said defendant for the recovery of jhe amount 
of the said check from this defendant, and that ilie and the 
said defendant are therefore credibly informed of all of 
said facts, believe them to be true, and the defendant 
expects to prove same at the trial of this cause. 

H. L. OFFtTT, Jr. 

Subscribed and sworn to before me this dav of 

Januarv, 1930. 1 

BEXJA^[IX ROBTXSOX, [seal.] 

Notary Piihlic^ D. C. 

\ 

Joinder in Is fine. j 

Filed January 28, 19.30. j 

# * * ♦ * # j # 

Xow comes the plaintiff, by its attorneys, and .i(l)ins issue 
on the ]dea filed by the defendant in the above-entitled 
cause I 

ARTHUR PETEiR, 

GEf). HOOVER, 
Attorneys for Pl\iintiff. 

Additional Plea. 

Filed April 7, 19.32. 

1 

* # # * # I # 

Leave of Court being first had and obtained, tliel defend¬ 
ant, District National Bank of Washington, for a further 
plea to the declaration herein says that it is organized 
under the laws of tlie United States relating to national 
banks, and that it does a general banking busines}; in the 
District of Columbia; that the P](|uitable Building 
IG Association, the maker of the check described in 
said declaration, is, and-for more than twenty years 
last past has been, engaged in the business of fending 
money in the District of Columbia and in receivingl repay¬ 
ment thereof, with interest, in installments; that ]irior to 
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September 22, 1926, the said Building Association, thronii:h 
its officers and employees, entered into an ajrreement with 
a person known to them by tlie name of Patrick J. AVholi- 
han wherein’ it airreed to lend to him, so known to it and 

them bv said name, the sum of Thirtv-five Hundred Dol- 

• • 

lars {^‘kbOO.OO): that after further neirotiations with the 
said person, and pursuant to such airreement with him, 
the said Buildiuir Association did execute and deliver to 
him, the said ])erson so known to its officers and employees 
by said name, the clieck described in the said declaration, 
(the same beina,* for the amount of the loan so airreed to be 
made as aforesaid less certain expenses in connection there¬ 
with) whereby it directed the plaintiff to pay the amount 
thereof to the said i^erson to whom it had airreed to lend 
said sum as aforesaid, intendine: that he, the said person 
known to it by the name Patrick J. Wholihan should, and 
authorizinir him to, endorse the said check in said name 
and receive the proceeds thereof from the plaintiff, and 
pursuant to its said neirotiations the said Buildine: Asso¬ 
ciation received from the said ]^erson so known to its offi¬ 
cers and em])loyees by said name, his promissory note or 
other written obliiiation whereby he acknowled^’od him¬ 
self ind(‘l)ted to said Buildinu* .Xssociatioii in the said sum 
of Thirty-five Hundred Hollars ($3,000.00), and a.uTeed to 
repay the same in installments; that the said check was 
thereafter endorsed in the name of Patrick J. 'Wholihan 
by the same ])erson with whom the said Buildin.i>* Associa¬ 
tion had ne^'otiated and to whom it had airroed to lend the 
amount thereof as aforesaid, and whom it author- 
17 ized to endorse said name on said check, and was 
snbs(M]Uently endorsed by one John J. Madden, who 
de])osited the sanu' for credit to his account with this de- 
fimdant, and, beinu- so endorsed, this defendant endorsed 
the said check and collected the amount thereof ihrouu’h 


the' eh‘arimr lionse of the (’ity of Washine'ton from tin* 
I'laintitT and ])l;u*ed the sum so received by it to the credit 
of tile said John d. Madden on its books, where it was sub¬ 


ject to Ids, tlu' said .Madchm's. check. Tt further sa,ys that 
the iJaintiiT is not the hf)na fide holder of said check: that 


shortly after the amount thereof had been paid by it to this 
defendant the plaintiff duly charirod the amount repre¬ 
sented bv said check to the account of the said Buildine: 
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Association, which was a depositor doing biJsiness with 
it, and returned the said check to the said Biiilding Asso- 
ciation as a voucher for said payment: that j said check 
was received by said Building Association and accepted 
by it as a proper payment to the ])erson to whom it had 
directed it to be ])aid and whom it had authoi]ized to en¬ 
dorse said check, and was retained by it for H period of 
time exceeding two years, during which periold the said 
person wlio endorsed said clicck and to whom tlie said 
Building Association had agreed to make the loan afore¬ 
said and from whom it had accepted his written' obligation 
to repay the same, repaid to said Building Association, at 
divers times, sums of money to ap]dy toward the repay¬ 
ment of said loan, which several amounts werp, by said 
Building Association, duly received. Thereafter!and on or 
about tile month of December, 1929, the plaintitll, with full 
knowledge of all of the facts herein set forth, which said 
facts were also known to the aforesaid Building Associa¬ 
tion, voluntarily entered into a written contract|Or agree¬ 
ment with said Building Association, pursuant' to which 
said agreement and in accordance with the tennis whereof 
the plaintiff accepted from said Building Associa- 
18 tion the return of the check described in the declara¬ 
tion herein and credited said Building Ai|>sociation 
with the face value of said check, together witlji interest 
thereon, and undertook and agreed to tile this iuit upon 
said check and to act herein as plaintiff, but in reality to 
bring said suit on behalf and for the benefit of said Build¬ 
ing Association at the insistence and request of said Build¬ 
ing Association, which, in the agreement aforesaid, under¬ 
took and promised to save harmless the plaintiff herein 
from and against all loss, damage, counsel fees, cjosts and 
expenses incurred by the plaintiff in the mattef of the 
prosecution of this suit, and, in the event of a dejtermina- 
tion of this suit adversely to the ])laintiff, to refjund and 
re])ay to the ])laintiff the full sum of Thirty-four fiundred 
Forty-Seven Dollars and Fifty Cents ($3,447.50) 'with in¬ 
terest thereon as claimed in the declaration filed| herein, 
and also with interest upon said principal amounjt to the 
date of such repayment. Wherefore, defendant skys that 
plaintiff has not lost the amount of said check or airily part 
thereof, as alleged in its declaration, and has suffpred no 
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loss or damage concerning the transaction therein set forth, 
and that the plaintiff is not the real party in interest in 
said matter and has no right to have or maintain this suit. 

ROGER J. WHITEFORD, 

Attorney for Defendant. 

Replication to Additional {Second) Plea. 

Filed April 7, 1932. 


For replication to the additional (second) plea of the 
defendant, plaintiff says that it ought not to be barred 
from further having and maintaining its cause of action 
as set forth in the declaration filed herein, by reason 
19 of anything contained in the said additional plea, 
because it savs that nothing contained in the agree- 
ment of indemnity mentioned in said plea in anywise af¬ 
fects the loss tliat ])laintiff has sustained on account of the 
check mentioned in the declaration filed herein, and that 
plaintitT is the real party in interest in this cause and has 
the right to maintain this suit. 

ARTHUR PETER, 

GEO. P. HOOVER, 
Attorneys for Plaintiff. 

Memorandum of Court. 

Filed May 14, 1932. 


I think that the opinion of the Court of Appeals in the 
case of National Metropolitan Bank v. Realty Appraisal 
and Title Company controls this case. 

A verdict in favor of the plaintiff in the sum of $3,447.50 
with interest from September 25th 1926 will be entered 
bv direction of the court. 

BAILEY, J. 

Memorandum. 

May 14, 1932.—Verdict for Plaintiff for $3,447.50 with 
interest from' September 25, 1926, by direction of Court. 
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_ 1 

20 Supreme Court of the District of Columbia. 

Friday, May 1932. 

Session resumed pursuant to adjournment, Son. Jen¬ 
nings Bailey, Justice, presiding. 

* * :^ * * * 

It appearing under rule of Court that judgmcjiit should 
now be entered on this verdict it is so ordered. ! 

IVherefore, it is considered that plaintitf recover of de¬ 
fendant herein the sum of Three Thousand Four Hundred 
Forty-seven Dollars and Fifty Cents ($3,447.50) with in¬ 
terest thereon from SejJember 25th, 1926, together with 
costs of suit to be taxed by the clerk and have |execution 

thereof. I 

Meynorandum. j 

• 1 

May 23, 1932.—Appeal noted in open court. Xjndertak- 
ing to act as supersedeas and cost bond fixed at $5,000.00. 

Molhni to Extend Ti)ne for Filing Bill of Exceptions. 

Filed May 31, 1932. 

**#««* 

Comes now the defendant, District National feank of 
Washington, by its attorney, Roger J. Whitefdrd, and 
moves the Court to extend the time for filing herein de¬ 
fendant’s bill of exceptions to and including the ^7th day 
of June, 1932, and for cause of this motion says: | 

1. Since the termination of above entitled cai|se, and 
the entry of judgment therein, counsel for defenchant has 
])een almost continuously engaged in Court, and ihas not 
been able to give to the preparation of the bill of 

21 exceptions herein the time and attention necessary 
for such purpose. 

ROGER J. WIITTEFORI}, 

Attorney for I)efei\dant. 

I consent. 

GEO. P. HOOVER, 

H., 

Attorney for Plaintiff. 
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Supreme Court of the District of Columbia. 

' Tuesday, Mav 31, 1932. 

•'7 » 7 

Session resumed pursuant to adjournment, Hon. Jesse C. 
Adkins, Justice, presiding. 

**#•••• 


Upon consideration of the motion filed herein to extend 
the time for filing the Bill of Exceptions it is ordered that 
said inotion be, and the same is hereby granted, and the 
time within which to file the Bill of Exceptions is hereby 
extended to and including June 17, 1932. 

Memoranda. 

June 1, 1932.—Supersedeas Bond, $5,000.00, apjiroved 
and filed. 

June 15, 1932.—Proposed Bill of Exceptions filed. 

Assignments of Error. 

Filed June 15, 1932. 


Defendant hereby assigns as error committed by the 
Trial Court in above entitled case the following: 

1. Denying defendant’s motion for a directed ver- 
22 diet for defendant upon all of the evidence. 

2. Directing the entry of a verdict and judgment 
for the plaintiff. 

3. In holding that the case at bar is controlled bv 
National Metro])olitan Bank vs. Realty Ap})raisal and Title 
Company, 60 App. D. C. 86. 

ROGER J. WHITEFORl), 

Attorney for Defendant. 

Memorandum. 

July 26, 1932.—Bill of Exceptions submitted to Justice 
Luhring. 
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1 

1 

Supreme Court of the District of Coluntibia. 

1 

Tuesday, Septemberl 13, 1932. 

Sessions resumed pursuant to adjournments] Hon. Jen- 
ninics Bailey, Jesse C. Adkins, Justices, presiding. 

* * * « • # I « 

Come now the parties hereto by their respecjtive attor¬ 
neys of record, and thereupon defendant by its j|ittorney of 
record prays that the Bill of Exceptions heret|ofore sub¬ 
mitted be signed and made of record nunc pro tjunc, which 
is herebv accordingly done. 

BAILEY, 

\ Justice. 

23 Designation of Record. 1 

Filed June 15, 1932. 1 


To the Clerk: j 

Please prepare transcript of record on appc^al to the 
Court of Appeals of the District of Columbia in labove en¬ 
titled case, to include the following: I 

1. Declaration, Particulars of demand, and Afedavit of 
merit. 

2. Pleas and Affidavit of defense. 

3. Joinder in issue. 

4. Additional plea, filed by leave of Court. 

5. Be])lication to additional plea. 

d. Memorandum opinion of Justice Bailey, filedl May 14, 
1932. j 

7. Memorandum of verdict for plaintiff, and jjudgment 

tliei'eon. j 

8. M(‘nioranduni of appeal noted in o])en Courtland fix¬ 
ing a bond to operate as supersedeas. 1 

9. Memorandum of supersedeas bond filed and ajpproved. 

10. ^Motion to extend time for filing of bill of ex|ceptions 
and order granting said motion. 

11. .Memorandum of filing of bill of exceptions, 4nd sub¬ 
mission and settlement thereof. 

12. This designation. 

ROGER J. WHITEFORl|, 

Attorney for Defendant. 
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24 Supreme Court of the District of Columbia. 


United States of America, 
District of Columbiay ss: 


I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 23, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 77542 at Law, wherein Washington 
Loan and Trust Company, (a body corporate), is Plaintiff 
and District National Bank of Washington, D. C., (a body 
corporate), is Defendant, as the same remains upon the 
files and of record in said Court. 

In testimonv whereof I hereunto subscribe mv name and 

* % 

affix the seal of said Court, at the City of Washington, in 
said District, tliis 14th day of September, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

By C^IIAS. B. CXIFLIN, 

Asst. Clerk. 


C^ourt of A])peals, District of Columbia. Filed Sep. 
15, 1932. Ilenrv W. Ilodixes, Clerk. 

In the Supreme Court of the District of Columbia. 


Law. No. 77542. 


Washington Loan and Trust Company, Plaintiff, 

vs. 

District National Bank, Defendant. 


To George P. Hoover, Escjnire, 

Attornev for Plaintiff: 

« 

Please take notice that the within bill of exceptions will 
be called to the attention of and submitted to the Court on 
July 26, 1932, at ten o’clock, A. M., or as soon thereafter as 
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counsel can be heard, for the purpose of having the same 
signed and sealed bv the Court. 

ROGER J. WHITEFORlb, 

ROGER J. WHITEFORlt), 

815 mil St. .V. IF., 
Attorney for ^efendant. 

Service of the foregoing notice and copy of j said bill of 
exceptions acknowledged this 14th dav of June, 1932. 

GEO.^ P. HOOVER, 
Attorney for\^ Plaintiff. 

I 

2() Til the Supreme Court of the District o^ Columbia. 

1 

I^aw. Xo. 77542. j 

AV.\shington Loan and Trust Company, Plaintiff, 

vs. j 

District X.vtional Bank, Defendant.! 

Bill of Exceptions. 


Be it remenibered that the trial of above entitled case was 
coninienced bot’ore Hr. Justice Bailey and a .jurt on April 
25, 1932, and tliereafter was further proceeded with, and 
(luring said trial the following proceedings were luid. 

The plaintiff, to sustain the issues upon its pi|rt joined, 
called the following persons who were duly swor^i and tes¬ 
tified in substance as follows: j 

1 

J. Harold McDowell testified, on direct examinajtion, that 
be then was Settlement Clerk for the Equitable Copperative 
Building Association, and had been employed by said Asso¬ 
ciation for twenty-two years. During the month off Septem¬ 
ber, 1926, witness had a transaction concerning a lolan on 123 
P Street. Northwest, with a man who gave his iname as 
Patrick J. Wholihan; this man applied for the ijoan, and 
witness made out the ap])lication, which he identified, and 
which was thereupon offered and received in evidence as 
])lainiiff’s Exhibit N'o. 1, and was an application upon a 
])rinted form for a loan of Five thousand dollars ($51000.00); 
gave the name of Patrick J. Wholihan, widower; (jlisclosed 
that the $5,000.00 had been erased and $3,500.00 sult)stituted 
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in its place. Witness stated that after receipt of said ap¬ 
plication, the property was appraised by the Appraisal 
Committee of the Building Association, which recommended 
a loan tliereon of Thirty-five hundred dollars ($3,500.00), 
and witness re])orted this by letter, which was identi- 
27 tied and received in evidence, was dated September 
8, 1926, addressed to Patrick J. Wholihan, 107 D 
Street, Northeast, and stated that said valuation committee 
had visited ])remises 123 P Street, Northwest, and approved 
a loan thereon of Thirty-five Hundred dollars ($3,500.00), 
and that if addressee desired this loan he should call to 
make furtlier arrangements. The letter in question was 
signed by Mr. Pratt, Assistant Secretary of the Building 
Association, and prepared by witness. While not positive, 
witness thinks the man who had applied for the loan came 
in the following dav, and witness a.sked this man if he had 
a title, and the last search was made by the District Title 
Com})any, and they went back to that company. A few 
days later the trust for Thirty-five hundred dollars ($3,- 
500.00) was drawn, and he was notified to come in and sign 
the papers, which he did September 9th. The two papers 
consisted of a bond representing debt and the deed of trust 
securing the bond, and were signed in the presence of wit¬ 
ness, who witnessed the bond and took the acknowledgment 
of the trust. 


Said two })a])('rs were offered and received in evidence as 
})laintitT's K.\hil>its Nos. 3 and 4, respectively. 

Said E.xhibit No. 3 was a bond for the loan of Thirty-five 
hundred dollars ($3,500.00), and said Plxhibit No. 4 was a 
deed of trust acknowledged September 9, 1926, securing 
said loan of Thirty-five Hundred dollars ($3,500.00) on Lot 
152, in James F. Brennan’s Subdivision of Lots in S(|uare 
No. 552. The deed of trust was recorded at once through 
the title com])any, which reported the title good of rc'cord 
in Wholihan, subject to the debt secured by said deed of 
trust. After recording the deed of trust, a settlement was 
ma(k‘ with the man i-e])r(‘senting himself to be Wholihan, 
and a statement pre])ared by witness was mailed to him at 
the same address, 107 D Street, Northeast, together with a 
check for the procec'ds of the loan. Copy of said statement, 
dated September 22nd, 1926, was offered and received in 
evidence as plaintiff's Plxhibit No. 5, and the check above re- 
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ferred to was offered and received as plaintiff’s Exhibit 
Xo. 6. j 

Said Exhibits are as follows: | 

I 

Plaintiff’s PlxHiBiT Xo. 5. j 

''Sfatoneuf of Loan Adjustment, Patrick J. WholihaUy Lot 
152, in Square 552, Premises 123 P Street Nortlnvest. 


Title . $35.00 

Tax certificate. 1.00 

Xotarv. .50 

•' 1 

Kecording trust. j 2.00 

Valuation . 4.00 

Stock for loan. 10.00 

(lieck enclosed. 3,447.50 

Amount of loan.! $3,500.00 

Pass book enclosed on which tlie monthly })ayment is to 
be .$35.00, larger payments permitted. If you vjill let us 
have your fire insurance policy at once, it would isave you 

the expense of new insurance to cover our loan, i 


September 22, 1926. 


I ' 

Secr^tary.^^ 


Plaintiff’s Exhibit Xo. G. 


‘M^hpiitable (’ooperative Building Association, WaAliington, 

D. C. 

Xo. E-903. 

September 22| 1926. 

Pay to the order of Patrick J. Wholihan $3,447,150. 

To the Washington Loan & Trust Company, Washington, 
1). C. " ! 

(Signed by) WALTER S. PRAT^, 

Secretary. 

HARRY B. TURPI^ 

Vice Presid\ent.^^ 


The check is endorsed Patrick J. Wholihan”, a^d then 
(‘udorsed ‘Mohn J. Madden”, and then it is stamped as an 
endorsement ‘HViv to the order of anv bank or trubt com- 

* • I 
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paiiy, prior endorsements guaranteed, September 25, 1926, 
District Xational Bank, Washington, D. C.^’, and the check 
has a perforation “Paid''. 


It was agreed between counsel that the date of ])ayment, 
as shown by the })erforation of said check, was September 
25, 192(). Witness lias an impression that shortly after the 
mailing of the check aforesaid, on Se])tember 22,1926, 
29 the man wliom lie now knows was Madden and then 
thoughtjwas Wliolihan, came in the office and wanted 
to cash the ch^‘ck, whicli was refused; witness can not re¬ 
member the conversation; thinks he told this man, whom 
lie now recognizes to be John J. Madden, what witness would 
tell anyone in a case of that kind, namely, that witness would 
rather have him clear the check through his own bank; that 


thev did not cash their own checks. Thereafter witness saw 

* 

nothing more of this man. lie finally got in arrears, and 
several arrears letters were sent to him, and he paid for a 
while, but kept getting further behind, and arrears letters 
were sent out and not answered; thinks an attempt was made 
to locate his brother, WholihaiPs brother. ^Ir. McAleer had 
charge of sending out arrears letters, and witness had noth¬ 
ing personally to do with that. At the time of the transac¬ 
tion a book was issued showing this man to have become a 
member of the .Vssociation bv the issuance of stock, which 
book went with the statement and check. Witness identi¬ 
fied said book, and same was offered in evidence by counsel 
for plaintiff merely to show that the book had been issued, 
and the account, and not to show i)ayments, and said book 
was received in evidence as plaintiff’s Exhibit No. 7, and 
was a book of the Equitable Cooperative Building Associa¬ 
tion, made out in the name of Patrick J. Wliolihan, Sep¬ 
tember 22, 1926, showing the issuance of the stock and the 


])ayment of ten dollars ($10.00) on the stock, and other pay¬ 


ments. 


On cross-examination witness testified that when he first 
found out that the man he thought was Wliolihan was in 
fact Madden, was when payments on the loan began to be in 
arrears, and ho thinks it was about three years after the 
transaction. Witness identified John J. Madden, who was 
required to stand for purposes of identification, as the man 
whose acknowledgment was taken by witness in the name of 
Wliolihan. When Gladden came into the Building Asso- 
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elation tlie first time on September 9, 1926, he jtold witness 
that his (Madden’s) name was Patrick J. IVholihaii, a 
widower. Witness made no other investigation of 
50 that fact, except that ‘‘we” verified that Mr. Wholi- 
han was at the same address given by Mr. Madden, 
and tliey tallied exactly, and then witness, as l^otary, took 
the acknowledgment to the deed of trust in 'pvidence as 
])laintiff\s Exhibit Xo. 4. Asked if he had certified that 
th(‘ ])arty to said deed of trust was personally [well known 
to him, witness answered “no, })ersonally well known as 
llie person who a])peared and acknowledged the paper”. 
The account book received in evidence as plaintijt'f’s Exhibit 
Xo. 7 was explained by witness as a book issued to a bor¬ 
rower i)rocuring a loan from the Building Assoc|iation, who 
is ro(|uired to subscribe for a certain number of shares of 
stock, crei)endant upon the amount of the loan; thb payments 
that he makes from time to time are ordinarily jto be made 
monthly, and are credited on tlie loan when it ijiatures, or 
(luring the period of maturity from month to month. For all 
])ractical ])ur])oses, the payments made on account of pur¬ 
chase of stock are payments made on account o|f the loan. 
On a loan of thirty-five hundred dollars the payrnf^nts would 
])e thirty-five dollars ($35.00) per month. Witness has no 
recollection of seeing Madden in the Building Association 
making payments. 

I 

I 

Thereu])on counsel for ])laintiff called John tjT. Madden 
as a witness, and the Court inquired of counsel atj the bench 
whether said Gladden had been tried in connecetion with 
the matters involved in this suit, and was informed that 
Madden had been indicted, but that owing to tln^ disquali¬ 
fication of a grand juror, said indictment liad beei^ quashed, 
and the Statute of Limitations had barred furtlie 
prosecution. 

Whereu])on said John J. Madden, on direct exajmination, 
testified in sulistance that he lives at 815 Sixteenth Street, 
and is without occupation. In September, 1926, he con¬ 
ducted the Atlantic Hotel, at Sixth and Pennsylvania Ave¬ 
nue, wliich was his only business. He had a luncl^ room at 
107 I) Street, Xortheast. Witness knew Patrick J. Wholi- 
han, who was then working around the hotel, and also used 


criminal 


4—5780u 


2G 


DISTRICT NAT. BK., \V.\SHINGTON, D. C., VS. 


to help out at 107 D Street, Northeast in the after- 
31 noons. Witness and Wholilian married sisters; 

Wholihan lived with witness at that time, and was 
a widower. Tn September. 1926, witness went to tlie Kipii- 
table Cooiierative Building Asso<‘iation and made a])])liea- 
tion for a loan on premises 123 P Street, Northwest, which 
application was made by witness in the name of Patrick 
J. Wholihan. There was a lady buying the hotel for eleven 
thousand dollars ($11,000.00), and witness owed about fif¬ 
teen hundred dollars ($1,500.00) rent, and nearly eight 
thousand dollars ($8,000.00) for furniture, and the lady 
would buv the hotel if witness could give her a clear bill 
of sale—a clear title. Witness went to the Building .\s- 
sociation and saw Mr. McDowell and asked for a loan of 
five thousand dollars ($5,000.00) on the P Street proi)erty, 
and ^IcDowell said he would give witness thirty-five hun¬ 
dred dollars ($3,500.00). lie identified plaintitY’s Kxhibit 
No. 2 as having come to 107 D Street, Northeast, addressed 
to Patrick J. Wholihan, following the application of wit¬ 
ness for the loan of thirty-five hundred dollars ($3,500.00), 
and stated that he received and opened said letter at said 
address, and then went to the Building Association and 
executed a bond and deed of trust. On or about Septem¬ 
ber 23, 1926, a letter came to 107 D Street, Northeast, ad¬ 


dressed to Patrick J. 'Wholihan, which was received and 
opened by witness, and which contained a check for three 
thousand four hundred fortv-seven dollars and fiftv cents 
($3,447.50), and a statement; witness identified ])laintitf-s 
Exhibit No. 5 as a copy of the original statement so re¬ 
ceived by him, and plaintiff’s Exhibit No. 6 as the check 
so received. On Friday morning, September 24th, witness 
went to the Building Association and asked ^Ir. ^IcDowell 
to cash said check or get it cashed, and McDowell replied 
that he did not keep that much money on hand and said 
to put the check through the regular course—through the 
bank. AVitness wrote the endorsement ‘‘Patrick J. 
32 Wholihan” on the back of said check at the Build¬ 
ing Association. He went from the Building Asso¬ 
ciation to the District National Bank, where he had been 
a depositor for about twenty years, and in which bank 
he then had a loan of around twelve thousand dollars 
($12,000.00) covered by collateral securities. At the Dis- 
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trict National Bank, witness saw Mr. Theodore Mason, 
Assistant Cashier, and told him that witness wanted to 
g-et this check cashed, and presented said check for three 
thousand four hundred forty-seven dollars and fifty cents 
($3,447.50) of the Equitable Cooperative Building Asso¬ 
ciation. Mason looked at the check and saiql no doubt it 
was all right, but witness had better put it| through the 
regular course. Witness told Mason that th^3 money was 
not his (Madden’s) but belonged to his brother, Patrick 
J. AVholihan, to which Mason replied that witness should 
deposit the check and put it through the re^Tilar course, 
and come back either Saturday or Monday, whereupon wit¬ 
ness made out a deposit slip and deposited the check to 
his credit. Witness went to the District Naticfnal Bank on 
Mondav morning and saw Mr. Hillearv Offutt, the Cashier, 
to whom witness stated that he was going to pay seven 
hundred dollars ($700.00) on his note. Witness was figur¬ 
ing to i)ay thirteen hundred dollars ($1,300.00) rent and 
seven hundred dollars ($700.00) on the note, jand the bal¬ 
ance on Goldenberg’s furniture, and told Otfuttj ^‘the money 
is here”. Offut got a card on which accounts ^re kept and 
went into the office of Robert N. Harper, th^n President 
of the bank, wliere he remained fifteen or tweiitv minutes, 
and then came back and said to witness that he had better 
come back the next day, which was Tuesday. On Tuesday 
morning witness got a letter from the District National 
Bank, signed by Hillary Offut, copy whereof was produced 
bv counsel for defendant, identified bv witness and offered 

4 / 

and received in evidence as plaintiff’s Exhibit No. 8, and 
reads as follows: 

33 Plaintiff’s Exhibit No. 8. 

‘‘September 27, 1926. 

Mr. John J. Madden, 

804 B Street Southeast, 

Washington, D. C. | 

DkakSih: j 

This is to advise that we have this morning charged your 
account $3,400, and have applied a like amount on your 
overdue obligations. 

Yours verv trulv, 

HILLEARY L. 


OFFUTT, 

ice-PresidentJ^ 
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Upon receipt of this letter witness went to the District 
National Bank and said to Mr. Offut, “That is not my 
money”, and asked him to call Mr. Mason and ask Mason 
in the presence of witness what witness told Mason about 
the money and whose check it was. Offut did not call Mason, 
but sent witness to Mr. Barnard of Barnard and Johnson, 
who were lawyers for the bank, in the Evans Building. 
Witness saw Mr. Barnard, and returned to the District Na¬ 
tional Bank, and Barnard came over and said, “What did 
thev do to vou, <>:rab vour monev?”, and witness said, “No, 
it was not mv monev thev grabbed”, and then asked again 
to have Mr. IMason called to tell whose money it was— 
whose check it was, but Mason was not called. Asked 
whether at either time when he talked with Mr. Offut he 
had told ]\Ir. Offut what witness had said to Mason when 
witness took the check to Mason on Friday, he answered, 
“Tuesdav I told him when I got the letter”. When wit- 
ness took the check to the District National Bank on Sep¬ 
tember 24-th, he had alreadv endorsed the name of Patrick 
J. Wholihan, and endorsed the name of John J. ^Madden 
thereon at tlie District National Bank when Mason told 
him to deposit it; through the regular channel, and told 
Mason that tlie money ])elonged to Patrick J. Wholihan, and 
not to witness. On Saturday, September 25th, wit- 
34 ness was served with a summons in connection with 
a suit instituted against him by the District Na¬ 
tional Bank, liased on a note or notes which he had in the 
bank at that time. 

It was agreed by counsel for defendant that no checks 
were jiaid tliat witness drew against tliis deposit of three 
thousand four hundred fortv-seven dollars and fiftv cents 
($3,447.50). 

Counsel for plaintiff offered in evidence the ledger ac¬ 
count of John J. Madden with the District National Bank, 
which showed a deposit on September 24, 1926, of three 
thousand four hundred forty-seven dollars and tifty cents 
($3,447.50), and on September 27, 1926, a debit of thirty- 
four hundred dollars ($3,400.00), wliicli counsel for the re¬ 
spective parties agreed was tlie amount which said bank 
credited on the loan of said Madden. On Tuesdav, Seotem- 
ber 28, 1926, witness borrowed nine hundred dollars 
($900.00) from the District National Bank for which the 
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witness gave the bank the joint, unsecured pro|nissory note 
of witness and his wife, the loan being made tp witness on 
his personal credit. j 

On cross-examination witness testified that he attempted 
to have the trust for thirty-five hundred dollars ($3,500.00) 
placed upon the house of his brother-in-law, Wholihan, to 
meet pressing debts, and gave the address of 107 D Street, 
Northeast as the place where witness might pe communi¬ 
cated with. About two weeks later witness rented the lunch 
room, but was operating it when the letter encjosing state¬ 
ment, check and passbook was received from ^he Building 
Association. Was accustomed to get his mail there, and 
when he directed the Building Association to mail the check 
or letter to him at that address under the name of Patrick 
J. AVholihan, it was his intention to open and use it. AVhen 
witness first went to the Building Association he merely 
stated that ho, witness, was Patrick AVholihan, pnd AIcDow- 
ell asked nothing further about the identificatioii of witness. 
AA'hen he went to the Building Association to gtt the check 
cashed, he asked McDowell to cash it, or to identify witness 
at the AA'ashington Loan and Trust Company, bi^t AIcDowell 
said to put the check through the reguhjr course, a 
35 large check like that to put it through fhe regular 
course, and made no response to the request that he 
identify witness at the AA^ashington Loan and Trust Com- 
])any, and did not so identify him. AVitness did not go to 
the AVashington Loan and Trust Company. Is positive that 
when he went to the District National Bank with the check 
that he told Alason that this was AA'holihaiPs money. Did 
not tell Alason how witness had gotten the mone\’|, or that he 
had forged AA'holihairs endorsement or signed| his name; 
did not tell Alason that witness had deceived tljc Building 
Association, or give him any of that information,! or tell him 
anvthing like that at all. AVitness realized at thg.t time that 
what ho had done was wrong. Alason told wit less to de¬ 
posit the check and he did deposit it. Identified the deposit 
sli]i for the check, and said that he did not deposi : any other 
money that day; is pretty sure about that; identified his 
signature on another deposit slip with the District National 
Bank dated September 24, 1926, the total deposit being one 
hundred dollars ($100.00), consisting of two itims, one a 
check for seventy-five dollars ($75.00) on the AVashington 
Loan and Trust Company, and the other an item of twenty- 
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five dollars ($25.00) which witness stated that he did not 
think was a check. His attention was called to the fact tliat 
this latter item was listed as a check, and he then said “Yes, 
sir. Soinohody ixavo me a check, then,” and that as ditto 
marks appeared under the Washington Loan and Trust 
Company on the i slip, the second check must have been on 
said company. Counsel for defendant thereupon had 
marked for identification, as defendant’s h]xhibit No. 1, the 
deposit slip of the District National Bank for three thou¬ 
sand four hundred fortv-seven dollars and fiftv cents 

% * 

($3,447.50), ])reviously identified by the witness, and as de¬ 
fendant’s p]xhibit No. 2 the deposit slip of said bank dated 
September 24, 1926, for one hundred dollars ($100.00). On 
Saturday witness drew a check on the District National 
Bank for thirteen hundred dollars ($1,300.00), which check 
was not honored, and was returned on September 27th. Is 
not mistaken as to seeing Hr. OfTutt at the bank on Monday; 
was there Hondav morning, and it is not a fact that he did 

• 7 

not see Offutt until Tuesday, following the recei])t of 
36 the letter from the bank. When he saw Offutt, wit¬ 
ness did not tell him that this was Wholihan’s money, 
or any i^art of it,: and in his first interview with Offutt, did 
not mention that'the monev belonged to anvbodv but wit- 

% V ft » 

ness. When he went to talk to Offutt again, which he says 
was Tuesday, Barnard was not there, but witness went to 
Barnard’s office, and went liack to the l)ank. He and Bar¬ 
nard did not conic together. Barnard came to the bank be¬ 
fore or after witness. At that time witness did not insist 


that nine hundred dollars ($900.00) of this money belonged 
to Wholilian, but told them the whole check belonged to him. 
This was the firstitime that witness stated to OlTutt that anv 

ft 

of the money belonged to Wholilian. Asked how the nine 
hundred dollars was arrived at, witness said that he told 
OfTutt that he, witness, had to have some money. ‘‘I told 

him that it was not anv of mv monev.” And somebodv 

• • * • 

made the suggestion that tliev give him nine hundred dollars 
($900.00). Thinks Barnard advised them to loan witness 
nine hundred dollars (.$900.00), and they gave witness a 
note to take to his wife for signature, and witness brought 
it back and they gave him nine hundred dollars ($900.00). 
Does not know why nine hundred dollars ($900.00) was 
selected: iirobably he just asked for nine hundred dollars 
($900.00): can not remember exactly how much he asked 
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for. Asked why he did not claim all of the mo^iey that day, 
witness answered that they knew it was Wholilian’s money, 
and not that of witness. It is not a fact that Ivhcn witness 
insisted that nine hundred dollars ($900,00) wak 'Wholihan’s 
money Offutt finally told him that they would irive him nine 
hundred dollars ($900.00). Asked whether cjffutt, at the 
time witness asked for nine hundred dollai[s ($900.00), 
claiming’ it was Wholihan’s money, did not tell [witness that 
as long as he claimed it was Wholihan’s monc^’ thev would 
give him nine hundred dollars ($900.00) and take another 
note for it, because the whole thirty-four hundred dollars 
($3,400.00) had been charged to the account of witness, he 


answered, Maybe he did say that. T do not k|iow that, I 
do not know what he said.’’ Witness ’^vas then in- 


37 


debted to the bank for about twelve thotisand seven 
hundred dollars ($12,700.00) which note was in ar¬ 
rears; the bank had about ten thousand dollars [($10,000.00) 
in collateral security for this note, and prior ‘o that time 
Barnard and Johnson had written witness a letter demand¬ 
ing i)aymenl and stating that unless paymen; was made 
suit would be filed, and suit was served on witness on Satur¬ 
day the 25th, and on ^londay he went to Offutt tc* offer seven 
hundred dollars ($700.00). The thirty-four hundred dol¬ 
lar f$3,400.00) deposit was credited on witness’ note, and 
the nine hundred dollar ($900.00) note given on Tuesday the 
28th was merged with other notes of witness at a subsequent 
time and secured by the same collateral, and witness has 
never finished paying that note. Asked if he had not claimed 
that a thousand dollars ($1,000.00) belonged td Wholihan, 
and finally agreed on nine hundred dollars ($90t).00) as the 
amount the bank would give him, witness answcJred that he 
really could not tell what transpired about the npie hundred 
dollars ($900.00) but he wanted to get something. He told 
them in plain English language that the wholp thing be¬ 
longed to Wholihan. Asked why he said a moment ago that 
he did not remember what transpired, he answered that he 
told Mr. Offutt and told him to call ^Jason into jiis office to 
verify witness’ statement, and when Barnard asked him 
whether they had grabbed liis money, he said that: it was not 
his money, but his brother-in-law’s. Thereafter he con¬ 
tinued to make monthly payments to the Buildh^g Associa¬ 
tion as long as he could. The book heretofore j-eceived in 
evidence as iilaintiff’s exhibit No. 7 is the book ih which his 
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moiitlily payments were credited, and the items tlierein 
represent all payments made by witness so far as he knows. 
He took the i)ayments to the Bnildiiifi^ Association and they 
were made sometimes in cash and sometimes bv a check 
<>:iven him by someone else, which he would endorse; never 
gave his own check. 

38 On redirect examination witness stated that when 
he obtained the loan of nine hundred dollars 
($900.00) he lielieves he told them the purpose for which he 
wanted to borrow the money. He had a nephew in St. 
Johns College and was in arrears there, and said he wanted 
money for that, whicli he thinks was around four hundred 
fifty dollars ($450.00). Also told Offutt of other obliga¬ 
tions, namely to pay interest of seven hundred fifty dollars 
($750.00) to the holder of the first trust on an apartment 
house owned by witness on Thirty-first Street; ^luir, a real 
e.state man, had two hundred fifty dollars ($250.00) of rents 
of said apartment and witness needed five hundred dollars 
($500.00) additional. Can not say who suggested the 
amount of nine hundred dollars ($900.00), but did not tell 
them he wanted nine hundred dollars ($900.00) because 
that was the amount that belonged to Wholihan out of the 
check for three thousand four hundred forty-seven dollars 
and fifty cents ($3,447.50). 

On recross examination witness said that out of this nine 
hundred dollars ($900.00) he wanted to pay for his 
nejihew's schooling, and did ])ay for it, and wanted to ])ay 
some interest amounting to five hundred dollars ($500.00), 
and paid that out of the nine hundred dollars ($900.00); 
is pretty sure about this. Thinks Mr. Offutt gave a 
cashier's check for the five hundred dollar ($500.00) in¬ 
terest item. Was shown the ledger sheet of his account 
with the District Xational Bank, and requested to point out 
any item thereon of either five hundred dollars ($500.00) 
or four hundred fifty dollars ($450.00), to which he an¬ 
swered bv indicating* an item of one hundred fiftv dollars 
($150.00) of October 5th, and stated that he made the five 
hundred dollars ($500.00) up somehow or other. His atten¬ 
tion was directed to the fact that said ledger sheet showed 
that on September 28, 1926, he had drawn four checks in 
the respective amounts of six dollars ($6.00), twenty-five 
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dollars ($25.00), forty-fonr dollars ($44.00)land one hun¬ 
dred fifty dollars ($150.00); that on September 29th 
39 he had drawn a check for fifty dollar^f ($50.00); on 
October 5th he had drawn a check fol^ one hundred 
fifty dollars ($150.00) and one for fourteeJi dollars and 
eighty-three cents ($14.83); on October 7th he had drawn 
checks for ten dollars ($10.00), twenty dollars (20.00) and 
one hundred fifty dollars ($150.00); and to h|s balances as 
shown by said ledger sheet, and he was askedjif he was not 
entirely wrong concerning the payments foi his nephew 
and for interest, to which question witness made no 

res})onse. 1 

1 

I 

Tlieivupon George M. Fisher testified for tli|i‘ ])laintiff on 
direct examination, in substance, that he |is Assistant 
Treasurer of the Washington Loan and Trust Company; 
that plaintiff’s exhibit Xo. G, being the check involved in 
this cause, was cashed bv the Washington Loan and Trust 
(’ompany, and at the time it was cashed, had eiidorsed upon 
said check, “])ay to the order of any bank or trust company, 
prior endorsements guaranteed. September 25l, 192G. Dis¬ 
trict Xational Bank, Washington, D. C.”. On the faith of 
this endorsement said check was cashed and the money paid 
to said District Xational Bank, and the item t|ien charged 
to the account of the Equitable Cooperative Building Asso¬ 
ciation, all of which is shown by the ledger account pro¬ 
duced by witness. On December 27, 1929, tnere was a 
credit of this amount to the account of sa|d Building 
Association. I 

On cross-examination witness testified thatj when the 
check aforesaid was paid, it was charged to th^ account of 
the Building Association, and at the end of iSeptember, 
192’G, said check was returned to the Building Association, 
which had a monthlv statement. Witness heard no more 
about the matter until December 27, 1929, whieh was the 
date of the credit back to the Building Association account, 
at which time the face of the check, plus silx hundred 
seventy-three dollars and forty cents ($G73.4d), interest 
thereon for three years and three months, was credited to 
the account of said association. Witness did not make this 


5—5780a 
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credit personally; it was made in accordance with 
40 the terms of a a written agreement or letter approxi¬ 
mately of that date. Thereupon witness identified 
as being the letter or agreement last mentioned a paper 
handed to witness by counsel for defendant, which ])aper 
was marked for identification as defendant’s exhibit Xo. 3. 
Witness thinks it was a})proximately about the date of 
said exhibit (December 24, 1929) that the check aforesaid 
was returned from the Building Association, but did not 
handle this himself. 

Counsel for plaintiff conceded that the Building Associa¬ 
tion turned the check over to the Washington Loan and 
Trust Company at the date of said letter. 


Thereii})on Edward L. McAleer was called to testify on 
behalf of plaintitY, and on direct examination testified in 
substance that he is Assistant Secretary of the Eciuilable 
Cooperative Building Association and has been connected 
witli said Association about seventeen vears. Was not 


Assistant Secretary in September, 1926; was so appointed 
about that time. Witness had no personal connection with 
the loan made to the man representing himself to be Pat¬ 
rick J. Wholihan at the time said loan was made. One of 
his duties is to handle delinquent accounts, and when this 
account became delinquent, witness wrote letters. Identi¬ 
fied one of said letters addressed to 107 D Street, which was 
tlie address the man gave at the time the loan was made, 
and said letter was read in evidence as follows: 


Mr. Patrick J. Wholihan, 
107 D Street Northeast, 
Washington, D. C. 

Dear Sir: 


“December 14, 1927. 


Your account is now $190 in arrears. We must insist 
that it be brought to date or take it out of the Association. 
Yours verv trulv, 

EDWARD L. McALEER, 

Secretary,'' 


41 


Witness identified similar letters dated May 4, 
1928, and December 11, 1928, addressed in the same 
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manner, the first of said letters stating th^t the account 
therein mentioned was two hundred sc^venty dollars 
($270.00) in arrears, and the second of said lletters stating 
tliat the loan therein mentioned was one hundred ninety 
dollars and fifty cents ($190.50) in arrears. Witness also 
identified a letter similarly addressed, dated February 7, 
1929, stating said loan to be two hundred sixjty dollars and 
fifty cents ($260.50) in arrears, and that ui^less said loan 
was brought up to date by February 17th, or | arrangements 
made to take the loan out of the Associatiob, foreclosure 
of the deed of trust would be ordered. The^e were all of 
the letters written bv witness and the last letter of Febru- 
ary 7, 1929, came back, and witness then mailed it to 123 
P Street, Northwest, the house upon which the loan was 
made, and it came back again. Witness then examined the 
telephone and city directories; there was but one Wholihan 

in the citv directory, on Lamont Street. About two weeks 

• » - 

after February 7, 1929, a man came to the office stating that 
he was Wholihan, and at a later date witnejss went \\Htb 
Walter S. Pratt, Secretary of the Buildingl Association, 
and Wholihan to the District National Bankl This other 


man was Wholihan, and Madden is the John J. Madden 
who was on the witness stand. Thinks it \\|as February 
when they went to the District National Bank.j At the Dis¬ 
trict National Bank were present Mr. Maddefi, Mr. Wholi- 
lian, Mr. Guy Johnson, a lawyer and a membdr of the firm 
of Barnard and Johnson, and Mr. Offutt, Casljier and Vice 
President of the District National Bank. jThey asked 


Wholihan if he signed the check and he said np, he had not 
seen it. Thereupon counsel for defendant cepneeded that 
Wholihan had not signed the check, and that soon as the 


Building- Association was apprised of the faclt that there 
had been an iin|)ersonation and a forgery, they communi¬ 


cated that fact to the District National Bank, j 

42 On cross-examination witness testifiedithat he had 

no conference or any discussion concerning the 
agreement between the Building Association an|l the Wash¬ 
ington Loan and Trust Company that resulted ip the credit¬ 
ing of three thousand four hundred forty-se^en dollars 
and fifty cents ($3,447.50) with interest to tlie Building 
Association, except to the extent of knowing th^t there was 
an agreement. 1 
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Thereupon George M. Fisher was reealled for farther 
cross-examination and testified in substance that the only 
credit he knew of given the Building Association upon the 
return of the check was the credit of three thousand four 
liundred forty-sev’en dollars and fifty cents ($3,447.50), plus 
the interest item and that the Building Association did not 
inform witness of the payments it had already received on 
account of the loan; witness knows of no information given 
the Trust Company that the Building Association had 
already received ])ayments on account of the loan. 

Thereupon it was conceded by counsel that demand was 
made upon the District National Bank for the return of 
this money, and refused, and that Patrick J. Wholihan had 
died prior to the trial of this cause. 

And thereupon plaintiff rested. 

'Whereupon defendant, to sustain the issues upon its 
part joined, called the following witnesses, who testified in 
substance as follows: 

Hilleary L. Offutt, Jr., on direct exaniination testihed 
that he is '^"ice President and Cashier of tiie District 
National Bank: has been Vice President for seventeen 
years, has known John J. Madden ever since witness was 
associated with the bank. First became aware of the exist¬ 
ence of the de})osit by Madden of the check for three thou¬ 
sand four hundred forty-seven dollars and fifty cents 
($3,447.50) on ^londay, Se])tember 27th, when witness re¬ 
turned from New York, where he had been for two or three 
days. Madden did not discuss this deposit with witness 
until after Monday. Witness regularly goes over the over¬ 
due paper and checks the balance, and if any cus- 
43 tomer has a balance tries to apply the balance to the 
overdue indebtedness, which vras the way witness 
learned of this deposit. Madden had an overdue indebted¬ 
ness in excess of twelve thousand dollars ($12,000.00) upon 
which suit had been instituted, and witness was checking 
the overdue accounts on ^Monday and found this balance, 
which was applied on Madden’s indebtedness. Witness 
then wrote ^tadden a letter and the same day notified 
Barnard and Johnson, attorneys for the bank, of this ap¬ 
plication. The letter referred to was identified by witness 
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as plaintiff’s exhibit Xo. 8. Witness also idenitified the let¬ 
ter written to Barnard and Johnson, dated September 27, 
1926, and stating that there was enclosed therein a copy 
of the letter written on the same day to Mad(^en, advising 
him of the application of thirty-four huniflred dollars 
($3,400.00) on his overdue loan. Witness did hot see Mad¬ 
den on tlie 27th of September. After Madden i’eceived said 
letter, he came to the bank on Tuesday, September 28th, 
niul witness sent him to Barnard and Jolinson. j When Mad¬ 
den came to the bank he indicated to witness ] that he had 
received the letter sent him on September 27t|h; that was 
the reason he came in. He said one thoudand dollars 
($1,000.00) of this money belonged to his brojther in law. 
He did not tell witness the name of his brother in law; that 
he had promised his brother in law the money and he must 
have it. This was the i)rincipal reason witnes^ sent Mad¬ 
den to Barnard and Johnson. Madden did notitell witness 
the whole sum of three thousand four hundred forty-seven 
dollars and fifty cents ($3,447.50) belonged to his brother 
in law, nor did he mention the name of his brother in law, 
and witness did not know who [Madden’s brother in law 
was. Sent Gladden to Barnard because Barinlrd had the 
note in suit. Barnai'd and .Madden wcuh* holh lin the ollice 
of witness tliat morning; does not know whether they came 
together, and they discussed the matter quite aj while, and 
^Madden had some balance, so they agreed to loi|n him nine 
hundred dollars ($900.00) on his note mhde by him 
44 and his wife. This was a straight promissory note. 

[Madden later arranged to renew his indebtedness 
after this suit against him, and the note was cbnsolidated 
witli his other indebtedness. The indebtedness has not 
been paid, and the only payment received was by liquida¬ 
tion of the collateral in addition to the thirty-foi|ir hundred 
dollars (.$3,400.00). The new note was taken foil bookkeep¬ 
ing reasons. The tliirty-four hundred dollars ^.$3,400.00) 
had alreadv been credited on Madden’s loan ajnd debited 
on liis account, so the only thing to do was t^ike a new 
note and record it. Witness produced a papeij which he 
testified was Gladden’s liability ledger, and stated that 
the entry having been made in the liability Icffger, and 
having been charged out of his account and passed through 
cash transactions, the only thing they could do \\fas to take 
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a new note for nine hundred dollars ($900.00). Madden 
did not receive a cashier’s check for the sum of five hun¬ 
dred dollars ($500.00) to the order of C’harlos S. Mnir: he 
did not say anything about wanting to pay Charles S. i\ruir 
any interest or anything else. Madden, who raised 'Wholi- 
han’s children, had previously told witness that Wholihan's 
son was in Saint John’s College in Baltimore; he did not 
tell witness that he wanted this money to pay tuition for 
his nephew. 

On cross-examination he testified, in substance, that 
Madden had been a customer of the District National Bank 
before witness became associated with the bank; when 
witness iirst became associated with the bank he knew 
^^ladden, who was borrowing money there all the time, his 
liabilitv account showing that his borrowing ranged from 
sixteen thousand dollars ($16,000.00) down to twelve thou¬ 
sand dollars ($12,000.00) plus, as of September 1, 1926. 
At one time ^Madden was very well to do. In September, 
1926, he had collateral up for his note or notes which 
amounted to twelve thousand dollars ($12,000.00). 'Wit¬ 
ness was away from the bank Friday and Saturday preced¬ 
ing September 27th. Before witness left he had instructed 
the attornovs to file suit against Madden, but did not know 
he had been served. It is not a fact that Madden 
45 came into the bank on Monday; if he came in wit¬ 
ness did not see him. His recollection is absolutely 
clear that lie did not see Gladden. Madden came immedi¬ 
ately u}:>on recei]>t of the letter from witness, on Tuesday 
morning. Asked how he happened to apply this thirty- 
four liundred dollars ($3,400.00) on Madden’s note, wit¬ 
ness answered that in checking overdue paper ho checks 
the balance that customers might have in case thev have 
an overdue note. This note was in suit, but was carried as 
an overdue note and witness applied this thirty-four liun¬ 
dred dollars ($3,400.00) and wrote a letter to Gladden and 
to ^Ir. Barnard. 

On redirect examination witness testified that the twelve 
thousand seven hundred dollar ($12,700.00) note about 

which he testified was a collateral form note signed bv both 

' * 

John Madden and his wife, Oatherine Gladden. 

Theri'Upon Ralph B. Barnard testified on direct examina¬ 
tion, on behalf of defendant, in substance, as follows: He 
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is a member of the bar of the District of Columbia, and 
has been for many years. Represented the District Na¬ 
tional Bank in September, 1926; his firm was then Barnard 
and Johnson; his partner, Mr. Guy Johnson, dipd last sum¬ 
mer. Witness had a collection suit on a note or notes of 
John J. ^Madden for twelve thousand seven hundred dol¬ 
lars ($12,700.00), prior to September 24, 1926, |upon which 
suit was filed September 23, 1926. Obtained kfiowledge of 

of the Dis- 
ed dollars 


the application by ^Ir. Offutt, Vice President 
trict National Bank, of thirty-four hundij 
($3,400.00) on Madden’s account by letter fropi Offutt re 

27 th. Re¬ 
in the fore- 


ceived September 28th, and dated September] 
calls that Madden came to the office of witness 
noon and witness said he saw the bank had apyllied thirty- 
four hundred dollars ($3,400.00) on Madden’s debt, who 
said that was what he came to see witness about. Witness 
said, “What can I do about it?” and Madden said “That 
money was not all mine”. Witness said, “Wl^ose money 
was it?” Madden said, “Nine hundred dollark ($900.00) 
of it was my brother in law’s”. They went to jhe bank to 
see Offutt, and Madden said the same tiling there, 
46 and witness said, “Let us give him nine hundred 
dollars ($900.00). It did not belong to| you. We 
had no right to take it.” So Offutt let him havd nine hun¬ 
dred dollars ($900.00). Gladden did not say anything to 
witness about having to get this nine hundrbd dollars 
($900.00) to pay the tuition of his nephew in Siyiit John’s 
College in Baltimore; he said it belonged to l:^is brother 
in law, and he had to give it to him, it was very Important, 


that he had to have it. Witness never heard 
about Madden having to pay five hundred dollars 
interest to John S. Muir. 


anything 
($500.00) 

Whci'cnpon Theodore S. Mason was eall(‘d on Ixdialf of 
defendant and testified on direct examination, in Substance, 
as follows: He is Assistant Cashier of the District National 
Bank and has been connected with the bank since its or¬ 
ganization in 1909. Has known John J. Madden practically 
ever since the bank was organized. Saw Madde^i Septem¬ 
ber 24, 1926, in the bank. Madden had with him | the check 
for three thousand four hundred forty-seven dollars and 
tifty cents ($3,447.50), which was identified by witness, and 
which is plaintiff’s exhibit No. 6. He asked witness to cash 
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tho check aiul witness said they could not do that, he would 
have to deposit it and let it be cleared, not that they thought 
the check bad, Init his balance did not justify it. Madden 
did not tell witness that the money represented by that 
check, or any part of it, was Wholihan’s money. When 
Madden found tliey would not cash the check check he de¬ 
posited it and witness had no other conversation with him 
about it. 


On cross-examination witness stated, in substance, that 
he do(‘s nf)t remember the date when Madden deposited the 
check, does not know whetlier Gladden had first been to 
one of the tellers, ])ut lie came to witness in the lobbv of the 

ft 

bank and [iresented the check. AVitness’ recollection is that 
at that time the check had two endorsements on it, Mlioli- 
han and Madden. Knows Madden did not endorse his 
name in witness' presence. The District National Bank put 
the check through and guaranteed the signatures on the 
check, as shown by the check itself. 


47 Thereupon counsel for defendant offered, and 

there was received in evidence as defendant’s ex¬ 
hibit No .*>, the paper heretofore marked for identification 
as defendant's exhibit No. 3, and the same was received and 
read in evidence as follows: 


Defendant's Exhibit No. 3. 


‘‘December 24, 1929. 

Washington Loan and Trust Company, 

Washington, D. C. 

Gentlemen : 

In consideration of the Washington Loan and Trust 
Company crediting the account of the Equitable Coopera¬ 
tive Building Association with the sum of $3447.50 (with 
interest thereon from September 25, 1926), being the 
amount of a certain check drawn by the Equitable Coopera¬ 
tive Building Association, payable to the order of Patrick 
J. Wholihan, thei Equitable Cooperative Building Associa¬ 
tion herebv agrees to indemnifv and hold the said Wash- 
ington Loan and Trust Company harmless by reason of 
any obligation arising out of or incident to the payment by 
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it to the District National Bank of the sum of rhoney named 
in said check. 1 

The Equitable Cooperative Building Associjation hereby 
requests the Washington Loan and Trust CoijQpany to in¬ 
stitute appropriate legal proceedings against the District 
National Bank for the recovery of said sum of $3447.50, 
with interest from September 25, 1926, paid by the Wash¬ 
ington Loan and Trust Company to the said [District Na¬ 
tional Bank upon presentation of a certain chej^k drawn by 
the Equitable Cooperative Building Association, dated 
September 22, 1926, payable to the order o^ Patrick J. 
Wholihan. 1 

The Equitable Cooperative Building Association hereby 
agrees that, in the event the Washington Loan and Trust 
Company should for any reason be unal)le to collect 
48 said sum of $3447.50 (with interest front September 
25, 1926), or any part thereof, from the District 
National Bank, the Equitable Cooperative Bui|d- Associa¬ 
tion will pay to the Washington Loan and Trukt Company 
the said sum of $3447.50, or any part thereof which it may 
be unable to collect from the District National| Bank, with 
interest thereon until such time as said priwclpal sum of 
$3447.50 is repaid to tlic Washington Loan and Trust 
Company. 

The Equitable Cooperative Building Association further 
agrees that it will reimburse the Washington Loan and 
Trust Company for any and all attorney’s fetes and ex¬ 
penses paid or incurred ])y it incident to the liti; 
so instituted against the District National Banl^ seeking to 
recover the amount aforesaid. 

Verv respectfully, 

‘equitable cooperative building 

ASSOCIATION, I 

Bv JOHN JOY EDSON, 

PresideMf.^^ 1 

I 

And thereupon defendant rested, and counsel [or defend¬ 
ant moved for a directed verdict for defendant, hpon all of 
the evidence, and counsel for the plaintiff also nloved for a 
directed verdict in favor of plaintiff, upon all of the evi¬ 
dence. And it was mutually agreed between the Court and 


6—5780a 
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counsel for the respective parties that the Court should 
decide the case upon the issues of law and fact, and that 
such verdict as the Court should determine to enter might 
be entered by the Court, without the presence of the jury, 
to have the same effect as if said verdict had been returned 
by the jury at the direction of the Court. At the suggestion 
of the Court, the matters contended for bv counsel for the 
respective parties were submitted to the Court in written 
briefs. The contentions and arguments on behalf of the 
defendant, as presented to the Court, were as follows: The 
testimony of the witness Madden that he informed Mason, 
Assistant Cashier of defendant bank, that the money 
49 represented by the check in suit did not belong to 
Madden, but to his brother in law, should not be 
accepted as true, in view of the testimony of said witness, 
and of his character, as disclosed upon the stand, and of the 
testimony upon this point otfered by the defense. Mad¬ 
den's alleged statement to the bank, assuming it to be true, 
was not notice to the bank of anything that would atfect it 
as an innocent holder. Defendant bank is a holder for 
value. In any event, defendant bank cashed the check in 
question to the extent of nine hundred dollars ($900.00). 
This suit was not brought by the proper party in interest, 
as required by Equity Rule 13, which must be considered in 
connection with the requirement that law rules shall apply 
in equity and equity rules at law, unless inconsistent with 
the rules prescribed. The case of Central National Bank 
of Washington vs. National Metropolitan Bank of Wash¬ 
ington, 31 App. D. C. 391, is controlling in the case at bar. 

But the Court, overruled the motion of counsel for de¬ 
fendant for a directed verdict, and directed the entrv of a 

% 

verdict and judgment for the plaintiff, to which ruling ex¬ 
ception was duly reserved and allowed to counsel for 
defendant. 

Wliereupon, and as said exception was noted and allowed 
as aforesaid, and duly entered upon the minutes of the 
Court, and because the matters and things hereinbefore 
recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered, 
so that the defendant may have its case reviewed on appeal, 
the defendant, by its attorney, moves the Court to sign and 
seal this, its bill of exceptions, which motion is granted by 
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the Court; and thereupon the defendant teijiders this, its 
bill of exceptions, and requests the Court to sign and seal 
the same, which is accordingly done, now for |hen, this 13th 
dav of September, 1932. 1 

JENNINGS BAILEY, 

Justice. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5780. District National Bank of Washington, D. C. 
(a body corporate), appellant, vs. Washington Loan and 
Trust Company (a body corporate). Courr of Appeals, 
District of Columbia. Filed Sep. 15, 1932. Henry W. 
Hodges, Clerk. 
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rick J. AVholihaii and sigaied an application in that 
name; tliat,i after a])])raisal of the ])ro])erty by the 
Buildine: Association, a loan of $3,500.00 was author¬ 
ized and a letter was sent, addressed to Patrick J. 
Wholihan, 107 I) Street, Northeast, by the Building- 
Association. advising of the a})i)roval of the loan after 
a visit to ])reinises 123 P Street, Northwest, by the A])- 
l)raisal Ponnnittee, and further stating that, if the ad¬ 
dressee desired the loan, he should call to make further 
arrangements. Thereaftei- Madden came in and exe¬ 
cuted a bond and deed of trust in the ])resence of wit¬ 
nesses, who Avere em])loyees of the Building Associa¬ 
tion, and the deed of trust was acknowledged bv Mad- 
den under the name of AVholihan before an officer of 
the Building Association who was a notary public; 
that th(‘reafter a settlement was made witli tlie man 
wlio represented himself to be Wholihan, and a state¬ 
ment was pre])ared and mailed to him at 107 D Street, 
N. E., together with a check foi- the ])roceeds of the 
loan in tlie sum of $3,447.50. The check was made pay¬ 
able to tlie oi*dei' of Patrick J. 'Wliolihan, tliat being tlu* 
name assunuMl In* Madden tln‘oughout tlie n(*gotiations, 
and tlie name under wliicli tin* Building Association 
dealt with him. Gladden received the check and en¬ 
dorsed it ‘‘Patrick J. AVholihan.'’ lie went to the 
Building Association to try to get it cashed, but was 
refused and was told to deposit the check and let it 
clear through his own bank. Gladden had written the 
indorsement “Patrick J. AVholihan'’ on the back of the 
check at the Building Association. Being refused 
there, he went to the District National Bank, ai-Ji^el- 
lant herein, where he had been a depositor for about 
twenty years and in which he then had an overdu(‘ 
loan of about $12,000 covered by collateral. He asked 



)oii de- 
ber 24, 
lie Dis- 


the Assistant Cashier of the District National ^ank to 
cash the check and was advised to put it throiigii and 
let it be paid in the regular order, as the Bank would 
not cash the check because Madden’s account was not 
01 suflicient size to justify it. Madden thereu 
posited the check on Friday morning, Septen 
lb2b. Thereu})on, when the clieck was jiaid, t 
trict National Bank applied $.‘1,400.CX) of the proceeds 
on Madden's overdue obligation and so advise^ Glad¬ 
den in writing on Seiiteinber 27, 192(3. AVhereujion the 
ne.xt day Madden came to the District National Bank 
and protested, stating the money was not his 
there lieing a dis})ute as to wht‘ther he said $1,0 
was not his nionev or that all of it was not his 
but at anv rate the District National Bank on th 
made another loan to Madden and his wife in tjie sum 
of $900.00, Madden representing that this aimfimt of 
the check belonged to his lirother-in-law AVholihan. 
It a])pears that Madden never loitl anyone how he came 
to have the money or the check, or that he had adopted 
the nam(‘ of Wholilian in the transaction. 

.Maddon thereafter kept up payments at the o 
the Building Association monthlv on the tru 
about three years and finally, becoming so much 
rears, tin* Building Association looked up Pat 
Wholilian, sent him a notice that his trust was|in ar- 

I 

rears, and thereupon the fraud that Gladden hhd per- 
])etrated was discovered. In the meantime, Gladden 
had made payment of apiiro.ximately $b(K) on abcount 


[money, 
X) of *it 
^noney, 
it date 


Iffice of 
st for 
in ar- 
•ick J. 


of tile trust. He was, thereafter, indicted, but |owing 
to the disiiualification of the Brand Jury, the fndict- 
nient was ciuashed and the statute of limitations tarred 
further iirosecution. 
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Tlioreii])on, on December *24, 1929, the 'Washington 
Loan and Trust (’ompany, 'plainlitT herein, and the 
Building Association entered into an agreement by 
which it was agreed that the Washington Loan atid 
Ti'ust (’ompanv sliould cr(‘dit the account of the Build- 
ing Association with the sum of $3,447.50 with interest 
from Se])tember 25, 1926, that being the amount of the 
check in (piestion, the ILiilding Association agi'eeing to 
indemnify and hold the Trust Company harmless ])y 
reason of anv obligation arising out of or incidimt to 
the payment bv the Trust ('onioanv of the check in 
<]uestion to the District Xational Bank. The Building- 
Association reipiested the Trust Company to institute 
legal ])roceedings against the District Xational Bank 
for the recov(‘ry of the same and it was agreed that, 
in the event the Trust (’om])any should be unable to 
collect that amount, oi* any part of it, the Building As¬ 
sociation would repay to the Trust Com])any such sum 
or such ])art as the Trust (’ompany might b(‘ unabh* 
to collect and, in addition, the Building Association 
would pay to tlu‘ Trust ('omi)any all attoi*m‘ys' f(M‘s 
and expiuises that might be incurred by it in the litiga¬ 
tion. Upon the basis of this agi'eement, tlu‘ suit was 
bled by the Washington Loan and Trust (’om])any. 


ARGUMENT. 

QUESTIONS OF FACT. 

After the close of the testimony offeiaul both on be¬ 
half of th(‘ a]>pellee and a])])ellant (plaintitT and d(*- 
fendant, respectively, below), motions having been 
made both by a])pellee and a])i)eriant for a directed 
vm'dicl, the case was thus removed from the considera¬ 
tion of the jury and it became the duty of the Court, 


therefore, to make a findiiii*- as to the facts aifcl a rul¬ 
ing as to the law ai)])ro])riate thereto. This, tllie Court 
(lid not do, but merely Hk*d a memorandum stating that 
it was llu‘ Court's opinion that the case of 
Mr!rnpolil(in Hdnk rs. Iicfili// Apjiraisal aiul Title 
(' mnpanu , (;() App. 1). (\ S(), controlled the case and or¬ 
dering tile entiw of a verdict in the sum of $d,i47.o0 in 
favoi- of the appellee. It being contended tjiat this 
action of the Court constitutes erroi*, it hecomejs neces¬ 
sary to ])i‘esent some discussion of such contl^overted 
statements of fact as ajijiear in the record, for if cer¬ 
tain conclusions as to the facts are drawn f|*om tlie 
(‘vidence, it would seem to he obvious that the case 
cited as the basis for the decision in the lowtn* court 
could not a])ply. Much of the testimony in tlie case, 
])articnlarly that part of it which is in dispute, grows 
out of the testimonv of the witness Madden, the author 
of this situation. Whether or not he is to be believed 
in the matters in which he is dis])uted seems to lie a 
(piestion for this Court to determine. Examining the 
r(*cor(l, we find from his testimony, given onl behalf 
of the a))p(‘lh‘e, that he told Mr. Theodoi-e Mason, ^’ice- 
President of the ai)])ellant, on September 2-|-, 192(), 
when the check in (piestion was deposited, tliat the 
money rejiresented by tlie check belonged to Wholihan, 
and thus it is contended by the ap])ellee that the a])- 
])ellant had notice of some infirmity resjiecting the 
check which should inure to the benefit of the Build¬ 
ing Association and the Trust ('ompany. It ifiust be 
r(‘menil)er(‘d that tlie liurden of proof is u])on ^lie ap- 
])(*llee. Does Madden’s testimony sustain that burden 
of ])roof.’ The ap])ellant contends not for the|follow- 
in treasons: I 
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(a) Gladden is a solf-confessod wronirdoor and ad- 
niils defraudini»- liis brother-in-law and the Buildini;- 
Association in this transaction. 

(b) Madden looked the ])art of a i)erson in whom no 
dependence could decently be put and his ai)i)earance 
on the stand was not one to ins])ire confidence in his 
inteii'rit V. 

(c) Maddc'ii claims to have seen OtYutt :it the Dis¬ 
trict Xational Rank on Monday. September *27th. 1926, 
and, thouirh Ik* discussed this de])Osit with Offutt and 
offered to use it to curtail his note, he savs lu* did not 
mention to Offutt, as he claims lu* had done to Mason 
on Se])tem))er 24, 1926, that it was Wholihairs money, 
but vet, on his own admission, he was endeavorine: to 

use Wholihairs moni*v to curtail his own note conti'arv 

• » 

to his alleired statem(*nt to Mason on the Friday previ¬ 
ous that it was Wholihairs money and not his own. 
(R.27) 

(d) Madden claims lu* told Offutt and Barnard on 
Tuesday, Se])tember 2S, 1926, that it was Wholihan's 

monev. In this he is eontradict(*d bv Offutt and Bar- 

• • 

nard, one the Vice President of the Bank and the other 
the Oounsel and a member of this bar, who state that 
he claimed not more than $1,000 of it as Wholihan's 
money and that, on that basis, the Bank let him have 
$900. 

(e) Madden stated that he told Offutt and Barnard 
he wished the $900 to ])ay the tuition of his nephew and 
some interest to John S. Muir, and that a cashier’s 
check was <»-iven him for $500 for this interest jiayment. 
He further stated, on cro.'-s-e.\amination, that he ap- 
])lied the $900 for this purpose. A ledi»:er sheet of his 
account, offered in evidence by the plaintiff, shows that 
this is untrue and that no such checks were chai’ired 
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to his ncconnt, and that statement is denied! by both 
I>arnard and Offntt. (R. 32) | 

(t*) Madden is, therefoi-e, contradicted in Essential 
and important i)articiihn‘s in this transaction! by Ma¬ 
son, Offutt and Barnard, and the record of jhis own 
bank account. Is it reasonable to believe Mjjdden as 
aii:ainst these four witnesses in view of ^raddjen’s ad¬ 
mitted dishonesty and the undis]nited iiite.trity of 
ap])ellant's three witnesses. It would seem, tljerefore, 
tliat the a])])ellee has not sustained the burden lof proof 


on the contention that the District National B 


ank had 


anv notice of anv infirmitv attachiim’ to the check. 

WAS MADDEN’S ALLEGED STATEMENT TO THE 
BANK, ASSUMING IT TO BE TRUE, l^OTICE 
OF ANYTHING THAT WOULD AFFEqT TEE 
DISTRICT NATIONAL BANK AS AN INNO¬ 
CENT HOLDER. j 

.Madden says he told Mason that the check re])re- 

sented Wholihan’s nionev. He admits he did not tell 

% 

him how he came by the check, or how it canu* that 
the Buildiiii*’ Association issued the check. On the 
contra]*y, he was studious to coiiceal that faetj .Mad¬ 
den's statement was not sufficient to ])ut the Bank on 
notice that any e(piities attached to the check in favoi* 
of the Buildin.u* Association oi' that it had been de¬ 
frauded. It mi,u-ht ])ossil)ly be that if that statement 
liad been made fi*om .Madden to Mason that the District 
National Bank would not thereafter have api)lied the 
pi-oceeds of the clieck to .\raddeirs overdue indebted¬ 
ness on the i»round that it would have had kn()wledi>:e 
and notice of the fact that Madden was no more than 
trustee for Wholihan’s money and, if the District Na¬ 
tional Bank had so ai)plied the proceeds of thd check, 
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it is possible that Wholihan might have had a claim to 
require the money to be ])aid to him, but AVholihan has 
never made anv claim, (’ertainlv the Buildiinr Asso- 
ciation and, if not the Building Association, tlien the 
Trust ('omi)any could not take advantage of any such 
statement of Madden to Mason that miii’ht have inured 

V 

to tlie benefit of Wholilian, onlv. We must ahvavs re- 
member that the eciuities of this case must be tested 
front tile stand])oint of what the Building Association 
had a right to claim and the Trust (\unpany is bound 
by any defense that could have been made against the 
Building Association as decided in the case of Cr)}fraJ 
Xafloiial Bank of Waskinafon rs. Xafioual MrtropoVi- 
ia}i Bank of Wasklnpfo}), .‘11 App. D. (\ .‘191. 

DISTRICT NATIONAL BANK, A HOLDER FOR 

VALUE. 

It was argued in the lower court and will, no doubt, 
be argued here that the District National Bank was 
not a holder for value of the check in (piestion; that it 
])arted with no value because it merely aiijilied the 
])roceeds of the check to a ])re-existing indebtedness of 
Gladden to the Bank. In this connection we desire to 
call the Court's attention to two sections of the ('ode 
of the District of Columbia, as follows: 


Sec. l.‘l*28. “Bverv negotiable instrument is 

treated ])rima facie to have been issued for a val¬ 
uable consid(‘ration and every ])erson whose sig¬ 
nature a))i)ears thereon to hav’e become a ])arty 
thereto for value.” 


Sec. 1.329. “Value is anv consideration sufficient 

* 

to su])]K>rt a sim])le contract. An antecedent or 
l>re-existing debt constitutes value and is deemed 






siK'h wlietluM’ tho iiistruinent is ])ayabk' on doniand 
oi* at a future time.” j 

I 

Furtlicr, we desii-e to eall attention to the decision 
of Th(i}ups()u vs, Franklin Xafional Bank, ■!() A])p. 
D. Ch 218, where the Court lield as follows: 

“On(‘ who holds a nei^’otiahle note taken Ix'fore 
maturity as collateral security I’or a |)re-(‘xisting 
debt is a holder foi* value.” 

(’ertainly, if the Franklin 
a ffood title to a note u'ivc 
in«* debt and assert that 
fraud ])ei*])eti'ated ai^jiinst the maker of the note, then 
the District Xational Rank would be entitled to this 
check and the proceeds thereof to ap])ly ai»ain^t Mad¬ 
den's existinii' indebtedness. 

There would seem to be no question of the i1ii»'ht of 
the District Xational Bank to a])i)ly the check to tlie 
li(luidation of the debt owed by Madden, the dei)Ositor. 
See First Xafio)ial Bank vs. Kvnnvij, 116 Md. 2-1-: 

i 

“Tlu' ii’eneral rule is W(*ll settled that ydien a 
d(‘positor is indebted to a ])ank the bank nlay a])- 
ply his de]'>osits, or such i)ortion thereof ms may 
b(‘ necessary, to the i^aynient of his indebtedness; 
unless ther(‘ be an agreement to the contrary, or 
unless the deposit be si)ecially a])])licable to 
some othei* ])articular pur])ose, or unless the bank 
has notice tliat the funds do not beloui;- to tiie cus¬ 
tomer. This riii'ht to a])ply the de])Osit to the cus- 


Xational Bank could ac(iuire 
!i as security for a i)re-exist- 

title a<>’ainst anv chari»’e of 

1 > • 1 ^ 


tomer’s indebtedness is called the bankei'Is lien, 
or riiiht of set-off, and does not depend ui)jon the 
customer’s assent. ’ ’ I 
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Tn re Wilkins Will, 226 X. V. Su])]). 415. A commer¬ 
cial bank may set off deposits against debts without 
notice to a depositor under its banker’s lien. 

Cohnni rs. Carstarphrn, 104 X. (\ 368. A bank may 
apply a de])Osit as a ])ayment on due indebtedness of 
a depositor to a bank. 

To the same effect, see also Dnrkrr rs. Xafional 
Hank of Florida. 102 Fed. 845; Bank of Coynmercv rs. 
Frankli}!. 90 Ill. A]^]). 91 ; Lafajjpffr Frrond Xafional 
Bank rs. Hill. 76 Ind. 223; Laiphfon rs. Brookline Trnst 
Co., 225 Mass. 458. 

WHAT ABOUT THE $900 PAID TO MADDEN ON 

SEPTEMBER 28, 1926? 

If the Court should be of the view that the District 
Xational Bank is not a holdei- for value because it ap- 
])lied the ])roceeds of the check on the indebtedness of 
.Madden, there is still the contention that the Bank 
cashed the check for Madden to the extent of $9(K). It 
is true that when $900 was credited to Madden's ac¬ 
count on Se])tember 28, 1926, a new note was taken 
from liim for tliat indebtedness, but the fact remains 
that it was credited to his account by reason of his in¬ 
sistence that he be allowed this much nion(‘v on the 
basis of his own statement to i)ay John S. Muir inter- 
(‘st a.nd his nephew’s tuition, and, from the stat(‘ments 
of the bank officials, it was made because he clainu‘d 
that tliat much of it was Wholihan's money. Tn either 
event, if Madden is to be believed, it would seem that 
the Bank cashed the check to that extent and took a 

new note, to be sure, because the credit had alreadv 

• 

been made on Madden’s note and tlie ledger sheet 
showed the charge to his account. It is not believed 
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that the Coui-t can possibly find that the Bank had no 
I'iii’ht to api)ly the dei)osit to Madden's indebtedness 
and, in doinii' so, there was no consideration tlnl made 
the Bank tlie hohhn- for value*. ])ut It* the ('oui't sliould 
so find, this item of $900 is calh*d to the (’ourt’s atteui- 
tion as i)einii‘ adeepiate consideration at least to the 
extent of $900. In the event the Court should of the 
o])iition that the case is not controlled l)y the decision 
in the case of National M<'fropfjlifan Ba}ik rs. Realtij 
Appraisal a)i(1 Title ('o)njjan/j, GO A])]). D. C. SG, but 
that the District National Bank, by the ap])lication of 
the ])roceeds of the check to the ])ast indebtedness of 
Madden, did not ])art with value and the Trns; (^om- 
]>any should recover, it certainly cannot reco|ver to 
the ext(‘nt of the $900 ])aid by the District Njitional 
Bank to Madden as part of this entire transactiqn, and 
the District National Bank is (uititled to a cre(llit for 
tlu* sum of $900 as of September 28, 192G. 


IS THE SUIT BROUGHT BY THE PROPER PARTY? 

I 

It will be reuu-mbered that a check of the I>i|ildini;* 
Association dated September 2.’), 192G, was dej^osited 
in the District National Ihink on Se])tember 24,j 192G, 
])aid by the Washing-ton Loan and Trust (''oni]);i]ny on 
Septenibiu- 25, 192G, and chari»-ed to the account bf the 
Buildinii- Association on that day, and, at the end of 
that month, the check, as a voudier justifying*- the 
chai'ee, was returned to the Buildin.i*- Association and, 
so fai* as the record discloses, and, indeed, it is af|irma- 
tivelv testified to, that check remained with the Build- 

• I 

ini;- Association in its files until the ai>-reement jmade 
on the 24th of December, 1929, when the checlj: was 
turned over to the Washing-ton Loan and Trust ('om- 
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j)any, a credit ol' $.*),4-47.50 with accumulated interest 
tiiereou from Se})teml)er 25, 1020, was entered on the 
hooks of the Trust Company in favor of the Buildiipe: 
Association, and tin* Trust (’ompany au’reed to briipu’ 
a suit aiiainst the Disti’ict National Bank to collect this 
check, and tin* ai'‘reem(mt ])rovid(‘d that, if the Trust 
(’ompany tViiled, th(‘ BuildiniLf Association would i*(‘im- 
hurse tin* Trust (’ompany for the sum so cr(‘dited, to- 
<i-(‘ther witii interest th(*reon until ])aid, and p;iy tin* 
counsrl fei's nnd expenses and costs of the suit. Tiie 
Trust Company then tiled its suit on the .’>01 h d.-pv of 
Decemher, lh29. attainst the District Xatioind l>ank, 
thus creatine-, in a i*ound about wav, a caus(‘ of action 
for the Buildiipe Association, which at that time it did 
not have. Plaintiff's d(‘claration makes the charife 
which constitutes tin* l)asis of its suit, as follows: 

**\Vh(M-t,-by, the plaintiff has lost the ainomit of 
said check.'’ 


It is sul>mitted that the Trust ('’om])any has not lost 
the amount of the said check and did not h>se the 
amount of the said check except that it made a contract 
with the Building' Association inuhn* the terms of which 
it voluntarilv ])aid over monev with an indenmitv 
ae'i’eement under which it could ^eet it back, in ordtn* 
that it mi^eht ])rosecute a suit for the beiu^Ht of th(‘ 
Buildin^e Association when the Buildin^- Association, 
itself, had no riu'ht of action ae,’ainst anvoiu*. At the 
outset it Is desired to call the (’ourt's attcmtion to 
K([uity Rule ilM, which Rule applies as well at law as 
in e(|uity, as the rules of both the law and e<iuity rules 
prescribe. The first part of the Rule reads as follows: 


“ RvKKY action snAl.l. BK I’KOSIX'I'TKD in TllK NAMK 
OK TIIK UKAI. KABTY IN INTKKKST ' 
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somo- 

lioritv 


Of course this Rule states what is elementarv la|v. The 

•' I 

Washing-toil Loan and Trust Oornpany is not k party 
in interest here. According to the evidence it lias sus¬ 
tained no loss and will sustain none. It is a pi|ire vol¬ 
unteer and thus its iiosition denies the allegation of its 
deelaration. | 

Counsel for the ai)t)ellee in the (’oiirt below cited two 
cases justifying his right to bring the suit in ihi} name 
of the Washington Loan and Trust C’omtiany, pne the 
ease of Ainrrlccuf Ejc(‘Jia}i(jc Natio)ial Bank vs. York- 
rlU(‘ Bcutk, 204 X. V., Supp. 021, and the other fhat of 
Sfafr Bank of Chicago vs. Mid Cifg Trust and leavings 
Bank, 232 111. A})p. 186. In both of these cases 
what similar agreements existed under the anl 
of which the Trust Comiiany might apparentl|' have 
the right to bring this suit, ))ut there is a distii^ct dif¬ 
ference between these cases and the one at bijr. In 
both of the cases relied upon, the ])aying bai^k was 

^ I 

liable to the drawcM* liecause the paying bank had paid 
checks that were forged and a careful reading of the 
eases justifies the inevitable conclusion that | there 
would hav(‘ been no (jiiestion in either case but that the 
depositor could have recovered fi*om the paying bank. 
In the ease at bar, however, no one would haVe the 
temerity to assert that the Building Association 
have recovered from the Washington Loan and 
(\)m])any and, indeed, in th(‘ argument in the 
court counsel for the ai)])ellee herein admittec 
will, no doubt, still admit that the Building Assocliation 
could not have recovered from the Trust Con^])any. 
To urge the matter further, it is seen that the Build- 
in <>• Association could not have recovered from the 
Trust Company because it would have been est(i)p})ed 
to set u]) the contention that the i)erson to whbm it 


could 
Trust 
lower 
, and 
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had intended that the check should be ])aid did not, in 
fact, I’cceive the money, rei»*ardless of the name under 
whicli the Huildine,- Association dealt with him. Sec- 
ondlw it will be observed that aiiv claim that the Build- 

ft ft 

ing’ Association could have had ai;ainst the Trust Com¬ 
pany was barred by tiie statute of limitations on Se})- 
teml)er -b, and, while it would have been iK‘ces- 


sary foi* the Trust Company to have set up this defense 
atlirmatively in a plea, it must l)c admitted that It would 
be moi'c nearly justilied in so doin«»- than in asserti 1114' 


thiseause of action aii’ainst the District Xational I>ank. 


It would se(‘m, therefore, that the non-liability of the 


Trust (h)m|)any to the l>uildinii- Association makes the 
two cases above* i‘e*fc*rre‘(l to totally inai)plicable. 

The ineepiity of the api)ellee's ])osition is furtlu*!* 
pointed out by the situation which exists in the re*cord 
at this moment. The testimony shows tlmt subse({uent 
to Se‘])tember -4, 192b, Madden ])aid to the Buiidinn* 


Association various sums at tin* I'ate* of ])er month 


on account of the loan so that, during’ the period of 


vears lH*roi'(* his fraud was discove^ri'd, he had 


]>aiel to tin* l>uildine- Association the* sum of appi'oxi- 
matelv Xo account of this was made to tin* 

Trust (h)mpany when it ci*edited the Building’ Associa¬ 
tion with the* fact* of the cht*ck, toii't*tlu‘i* with intei’i'st, 
in December, 1929. X"o account of this appears :niy- 
whert* in tin* record or [)leadinii‘s in this case. True it 
is that counsel for the a})])ellee stipulated at the trial 
that if there should be a verdict in favor of the plaintiff 
that he would credit the District Xational Bank with 
the amount of these ])ayments, plus interest thereon, 
lie did not have to concede, however, as a matter of 


law, this ])oint, and, so far as can be seen, there is no 
way that the District Xational Bank could com})el the 



a])i)elleo 1o allow this item, with the result that had 
^Fadden, or 'Wholihan, or anyone ])aid to the I'hiildin^; 
Association on account of this loan a sum, let us say, 
of $^>,000, leaviiii*' a balance due on it of ai)i)rox!iniately 
$')()(), and then this airreenient should have been jentered 
into and the suit broui>ht just as it is today, tjhe Dis¬ 
trict National Bank could not plead, as ai>’aijnst the 
Trust Coni|)any, that its loss, as it ])uts it in its declara¬ 
tion, had been lessened to the extent of $3.00oJ and if 
the a])pellee should succeed and the District ^^ational 
Bank be compelled to ])ay the $3,447.50, then thj' Trust 
Company would be reimbursed for its re-payment to 
the Buildini>’ Association and the Buildini*’ Associa¬ 
tion would be in the hap])y position of havinii,' olhained 
$.‘>,447.50, toiiethei* with interest thei'eon, back fijom the 
Trust Com])any under the teians of the ai»‘i'e(*m(nit and 
would have collected $.‘>,000 on account of the loan from 
Madden, and have a total return for its orii>’inal invest¬ 


ment of $.‘>,500 the tidy sum of $6,447.50. If this be not 
a lo.u-ical statement, where then is the flaw in it '! Now 
the law camnot be chani»ed in ])rinci])le by reason! of the 


variation in tin' amount. If the ai)i)ellee succeqds un¬ 
der the t(‘rms of this ai*’r(‘enu*nt and had not co|iceded 
voluntarily tin* matter of account ini'- foi- the sum ])aid 
by ^^adden. the Buildin.i;- Association would b(‘ the sub¬ 
stantial u’ainer bv reason of the circuitous met lod of 
briimiim- this suit and the Buildim*- Association would 
not only be in the ])osition of makin.u' a law suit .i>'row 
where none <i‘rew before, but makinii- a profit out of the 
transaction in addition. 
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ARGUMENT ON QUESTIONS OF LAW. 


Tlio ontstaiuliiiir law (jiiostion in tliis case can best 
be stated abstractly as follows: 

If a ch(‘ck is drawn })ayable to an impostor, nj^o!! 
whom should the loss fall :* 

This Court has s])oken n])on two occasions in this 
matter. The first time in the case of Cmiral Xafio)iaI 
Ba)tk (if WasJtiuf/f(i)i ('ift/ rs. Xafunial Mrfro})fi]ifa)/. 
Bank of Waski)}fjio]i, .‘11 A])]). D. (\, .‘191, and later in 
the case of Xnfioual Mrf ropoJiian Banks I's. Bralf// Ap¬ 
praisal <(' Title Co., 60 A])p. I). (\ 86. It would seem that 
essentially tlie two decisions are exactly alike in ])rinci- 
ple. The facts in the second case are slinlitly different 
and a different conclusion seems to have been arrived 
at. It is submitted that the decision of the trial court, 
in holdini*- that the latter case was controllinir of the 
case at bar, stows out of a failure to observe the sub¬ 
stantial distinction as to the facts. 

In the Central National Bank case it a])])ears that 

one Wharton E. Lester, bv his check directed the 

« 

])laintifr, as his banker, to ]uiy to the order of Mrs. 
A. E. McKnisht the sum of .$1,947.75. Said check was 
endorsed in the name of A. E. McKnisht to the Wash- 


inirton Loan and Trust Com]xiny, which said Trust 
Com])any endorsed the check to the defendant. Na¬ 
tional -Meti'opolitan Bank, which endorsed it to the 
])laintitf. The defendant guaranteed the s^muineness 
of the prior endorsements, including that of A. E. 
McKnisht. 'The plaintiff, relyin’<r on the guarantee of 
the endorsements, ])aid the amount thereof to the de¬ 
fendant. It was alleged that the check was never en¬ 
dorsed by Mrs. A. E. ^IcKnight, the payee named 
therein; that the endorsement was not her genuine 



si,2:natiirc, but a forgery. The evidence sho\\4d that a 
Miss Puckett had iin])ers()uated Mrs. A. E. McKnight, 
had executed a deed of trust and a note in lu‘r name, 
and that Lester liad dealt witli Miss Puckett as Mrs. 
McKnight; that lie supiiosed her to be Mrs. M^*Knight, 
so identified her at the office of the AVashingtjon Loan 
and Trust (V)ni])any; that she had endorsed t]he name 
of Mrs. A. E. McKnight on the check and thenireceived 

' I 

the money; that she was thereafter convicted pf a for- 
gerv of the endorsement. In holding that thh loss in 
such a case should fall upon the drawer, thb Court, 


by Justice She])ard, ])age M96, ct srq., saiq: 


“Pn(iu(‘stionably it is the duty of a banjk t(^ ])ay 
tlu' money of its de})ositors to the {)ei'sop named 
in his check, and ])aym(‘nt to a different ])erson 
upon a forgei'y of the ])ayee's name will hot bind 
the draw(M'. it is also true that the ind(p'sement 
of a check oi- di-aft is a guaranty of the .penuine- 
n(‘ss of ])rior indoi-sements thereof. | 

‘‘In oui* o])inion, however, these ])rinc3ples, on 
which the ap])(‘llant r(‘lies, ai*e not sufficient for the 
(h'termination of the (piestion raised by jthe evi- 
(hmce in this case. Xor is there any proyision of 
ih(‘ n(‘gotiabl(‘ securities act, contained I in our 
(\)d(‘, which is intend(‘d to ap])ly to and goi'ern the 
])articular facts and circumstances here disclosed. 

“It is clear that th(‘ transaction involving the 
loan of th(‘ money was between Lester kind the 
])arty to whom the check was delivered. ISJia did 
not }))'()f('ss to ho the aqent or representative of a 
reed Mrs. MrKnipJd, hut that person herself. The 
transoetion iras u'ith her under the asstoned na}ne, 
(Did the eheeJx was delivered to Marshall for her, 
and it icas intended that she should reeeireihe pro¬ 
ceeds. .Marshall, knowing that she was the person 
intended to receive the money, and believing her 
to be in fact named Mrs. A. E. McKiiight, went to 
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llie AV;is]iini»1on Loan & Trust Lonipany, identi¬ 
fied her, and saw her indorse her name and receive 
tlie money. Tlie real Mrs. McKnight had nothing 
to do witii the transaction, and had no interest in 
the check. Lestei* and Marshall were the victims 
of a fraud. What in({uiry they may have made to 
determine the identity of the party, unfortunately 
does not a])])ear. Wliatever it was they were the 
victims of dece])tion. It icas fhrir art acrrpfnifj 
tiff' as Mrs. McKiiiphf anrJ dcathif) U'ith hrr 

Kitfh'f fJiaf name that vuahled the deception to he 
practised upon the ]]’asJt})if/ton Loan <(' Trust 
('<nnjututf, H'hirh, under the laic as contended for 
hif the appellant, would he ultiniateli/ liable as the 
one acci'ptin() tlu' indorsf'inent of the snpj)os('fl 
Mrs. McKnipJit, and guaranteeing it to the defen¬ 
dant. Regarding the plaintiff, by reason of its re- 
])ayment to Lester, as standing in his place, the 
(piestion is, whether the Washington Loan tS: Trust 
Company made itself liable to him through paying 
the check to the person sho\\m to be the one in¬ 
tended bv him to receive the monev. In other 
words, was it its dutv to go back of his acts and 
rei)resentations, and ascertain that the presenter 
of the check, who Lester intended should receive 
the moneg, was not the i)erson he supposed her to 


The Court, after citing a number of cases, held that 
the loss should fall upon Lester and, on })age 404, 
said: 


‘‘It is a ])rinci])le of natural justice that, as be¬ 
tween two innocent |)ersons, the one whose act was 
th(‘ cause of the loss should bear the conse(pu‘nces. 
As the tj-ansaction in this case began with Lester, 
it was his duty to use diligence to ascertain the 
identity of the ])arty with whom he dealt. Failing* 
to make this discovery, he became the victim of a 
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fi'aucL The iin])ostor Iiavini;- succeeded iij his first 
and essential stej) in the practice of tlije fraud, 
ihe iH'xt was coin])aratively an easy one. The bank 
had a rii»ht to believe that Lester had acjted with 
full kn()wled<;-e of the j)arty to whom he kave the 
check for the money, and its duty to Ijiim was 
dischare,-ed when it satisfied itself that the ])ay- 
ment was intended to be made to the ])arty who 
]»resented it. This information it obtained from 
.^Iarshalh who was connected with the transaction 
in some way, and to whom Lester delivcfred the 
check, not for the real Mrs. McKniglit, \Vho had 
nothini>‘ to do with the transaction and witjli whom 
Lester was not ac(iiiainted, but for the perpetrator 
of the fraud, who he believed bore that namp. Mar¬ 
shall, in ap])arent <»ood faith, knowin<>- t|hat the 
money wns intend(*d to l)e paid to her, ancl believ¬ 
ing’ that her true name was ii-iven in the check, in¬ 
troduced her to the officers of the bank and enabled 
hei’ to ol)tain the money. What further iiupiiry was 
it i’(‘asonable foi- the bank to make under shell cii-- 
cunistances? Lester, havin<>’ delivered the check to 
her in perfect ii»’ood faith, would, no doubi, have 
lK‘]’formed the same service for her at her ijecpiest, 
had Marshall not been ])resent, or had it bleen in¬ 
convenient for him to perform it. Had jLester, 
himself, ])erformed this service, he would clearly 
be estopjied to (luestion the jiayment; and Iwe see 
no reason why his conduct which led Marshall to 
perform it should not have the same effecti. * * 

‘‘Treatini*’ this case as we must under thj} facts 
])roved, as if the action was one by Lesterl to re¬ 
cover the money as ])aid to the wrong person, we 
think it would be unreasonable and unjust tjo per¬ 
mit him to escape the natural consecpiences|of his 
own neglect or mistake, by holding the bink at 
fault foi- not making the complete in(|uiry that he 
ought to have made jirimarily to ascertain |if the 
])erson to whom he gave the check, was, in fabt, the 
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])crson wlioni ho holiovod, and thus represented her 
to be. 

‘'We think the court was rij>:ht in directing the 
verdict for the defendant.’’ 


Thereafter this Court decided the case of National 
.Metropolitan Bank vs. Realty Api)raisal & Title Com¬ 
pany, ()0 Ap]). 1). (\ 80, and it was argued by counsel 
for the ap})ellee that this decision reversed the decision 
above cited and was controlling of the case at bar, but 

the facts are substantiallv ditferent. Their e.xamina- 

• 

tion discloses that in December, 192(), Flanagan, a ne¬ 
gro, ])rofessing to r(‘pi‘esent Fmelia Murray, a])])lied 
to Waring, a bi'ok(‘r, foi* a loan of $2,000 upon the se- 

curitv of a sec'ond deed of trust on certain real estate 

« 

in Washington and owned bv Fmelia Murrav. Waring 
secured the loan from one of his clients. The transac¬ 
tion was to be closed through the title company. On 
December 14, lt)2(), Theodosia Stevenson, a negro wo¬ 
man a})])eared at tin* office of the title company, pre¬ 
tending to b(‘ Fnu‘lia Murray, and, acting in concert 
with Flanagan, forged the name of Fmelia Murray 
u])on three papers, one an ai)])iication to Waring for 
the loan, second, a deed of trust note for $2,000, and 
third, a de(*d of trust pui’porting to convey the prop- 
vv\y to tin* trnsU'cs to secure the note. The title com¬ 


pany, misled by tin* fraud, e.xamined the title of Fmelia 
.Murray, reported favorably upon it and disbursed the 
proceeds of the loan. In making the disbursement, the 
title company, on September 20, 192(5, drew its check 
to the order of Fmelia Murray in the sum of $7*28.13, 
and, 071 January 5, 1927, drew its second check to the 
order of Fmelia Murray in the sum of $192.47. The 
checks were drawn on the National Metropolitan Bank. 
The checks were delivered by the title company to 
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Flanagan to be delivered by him to Emelia! Murray. 
The first check on the day of its date was fraii^hdenfly 
nidorsed by Flanagan with the name “Emejlia Mur¬ 
ray/' and then by “Clinton T. Flanagan, Trustee,” 
and de])osited to his credit in the Commercial jXational 
Hank. That bank indorsed the check and it was paid 
by the drawee. The second check was deposited by 
Flanagan in his account in the Mt. Vernon |Savings 
Bank, indorsed with the names “Panelia ^lurrhy'’ and 
“Clinton T. P^lanagan, Trustee.” The Mt. I Vernon 
Savings Bank indorsed it and transferred to (j'ommer- 
cial National Bank, bv which it was indorsed,land the 
National Meti'opolitan Bank ])aid it. Theodoslia Stev¬ 
enson, who committed the first forgeries, wa^ an ig¬ 
norant laboring woman, who was employed byjthe day 
to clean P''lanagan’s office. She relied u})on P^lajnagan’s 
assurance that she would not get into any troijble and 
she had confidence in PTanagan. She never Received 
the checks from P^'lanagan, nor did she indorsb either 
of them, nor authorize P^lanagan to indorse tl|iem for 
her, nor did she appear at any of the banks andlreceive 
any of the ])roceeds of the checks. In these ]!)articu- 
lars, says the court, this case differs from C('nf\ral Na¬ 
tional Bank vs. National Metropolitan Ba)ik, App. 
I). (\ ^191. The Municipal Court held that tjie title 
company should recover from the bank the sums paid 
from its dei)Osit account for the forged checkjf. The 
(’ourtsaid: 1 

1 

“In our opinion this ruling was correctj. The 
facts disclose that PTanagan, in the absence bf both 
the genuin(‘ and s])urious Emelia Murniv, ob- 
tained the ])ossession of the checks in qiiestion, 
which w(‘re made ])ayable to the order of Emelia 
Murray, and secured payment thereof frbm the 
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binik by means of forged bidorsemcuts of the name 
"Emelia Mnrrag' irh 'ich In- irrofr upon them. Thk 
ini>ohs!-:m!:xts \vk;:i-: F()K(;kkiks avhu'HEVkk ‘Kmelia 
Mtheay’ they may i’.e srrrosED to stand for 


f * 


It is subniittocl tliat the (listinclioii between the latter 
ease and the former urows out of the fact that the in¬ 
dorsements in the lattei- ease were foi\u'eries, whereas 
in the former ease thev were not. The action of Flana- 
Iran in sinninii- the name of Hmelia Murrav amounted 
to a forifery against l)oth the imposter and the real 
Enielia Murray. In the ease at bar. Madden, so far as 
the Building Association was eoneerned, did not com¬ 
mit a forgery when he indorsed on the back of the 
elieek the name Wholihan, because that was the name 
of th(‘ ])ave(‘ to whom it was intended bv the Building 
Association tliat the ])roeeeds of the check should be 
paid. Having taken that name in his dealings with the 
Building Association, he had a right to continue to use 
it when he indorsed the check given him bv the Build- 
ing Association under that name. It is submitted that 
tlie latter case does not reverse the former and this 
court was careful to ])oint out that the distinguishing 
feature of tlie latter case was the forgerv which ex- 
isted therein and which did not exist in the former 
case, and the decisions are numerous which hold that 
Madden's conduct in indorsing WholihaiFs name on 
the back of the check was not a forgerv, whatever mav 
be the propel- characterization of liis act in indorsing 
Mdiolihan's name on the deed of trust and note. The 
cases in other jurisdictions upon this subject are legion 
and, we submit, definitely supi)ort the contention of the 
ap])ellant lierein that the judgment of the court below 
was erroneous. A few of them, together with the facts, 
arc cited brieflv as follows: 


Biding Case LaiVy p. 544. j 

‘‘Whore the drawer of a cheek lias dealings with 
an impostor who assumes a false name, and the 
check is intended for the person with whom the 
drawer is dealing, ])aymenl of the chec|v by the 
bank to such impostoi*, or on his eiidorsemleiit, will, 
according to the better view, be authorized and 
binding irpon the depositor. It is a ])rii|iciple of 
natural justic(‘ that, as between two inno(|ent ])er- 
sons, the one whose act was the cause of the loss 
should bear the conseipiences. As the transaction 
in such a case begins with the dejiositor, it is his 
duty to use diligence to ascertain the identity of 
the ])arty with whom he deals. The bank has a 
right to believe that the depositor has acted with 
full knowledge of the pai'ty to whom he gave the 
check for the monev, and its dutv to them is dis- 
charged when it satisfies itself that the baynieut 
was intended to be made to the jiarty who pre¬ 
sented it. Also in such a case the intention with 
which the drawer issued the check has bcjen car¬ 
ried out. The ])erson has been jiaid to whom he 
intended payment should be made. Th(u-e bias been 
no mistake of fact, e.xcept the mistake wjiicli he 
mad(‘ wluMi he issued the check and the loss is due 
not to tin* bank's error in failing to carry out his 
Intention, but ])rimarily to his own error, into 
which he was led by the dece])tion jireviously ])rac- 
ticed upon him. If seems dijficidf to disflnguish 
upon principle a case ivhcre a check or draft is 
mailed pursuant to communications from the im- 
jjosfor and deliio'red to him through the mails, 
from a case irhere the cJ/eck is delirenol to tJte im- 
p(/stor hg the dr air (O', or the latter’s agent.'\’ 

In <b' J. 763 it is said, 

I 

“When the drawer of a bill, draft, or cheek, de¬ 
livers it to an impostor und(*r tlu‘ b(‘Ii(*f that he is 
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the ])erson wlioso name he has assumed, it is gen¬ 
erally held that the drawee or a bona fide holder 
is entitled to recover from the drawer, after ])ay- 
ment to the impostor on his forged instrument, 
provided the ])erson to whom the instrument was 
(h‘livered was the ])erson whom the drawer in¬ 
tended should i)resent and endorse it and receive 

the monev evidenced bv it, or with whom the trans- 

« • 

action was had with res])ect to which the instru- 
numt was given, or the drawer has i)een guilty of 
negligence or is estopped by his acts.” 

In .1. L. R. 12)10 the majority rule is stated to be, 


That wlnm the drawer delivers a check, a draft. 


or bill of exchange to an ini})ostor as ])ayee, su])- 
posing that he is the person whom he has falsely 
re]»resente(l himself to be, and that his false re})- 
reseiitation, as to ownership, or authority in re- 
sp(*ct to tin* pro])erty or rights furnishing.the con¬ 
sideration for the {)aper, are true, the I^n jXfstor's 
sifhsr<iuruf of fJu' paper in the name 

h/f irJticli ihe paper is deserihed is to he regarded 
as a genuine indorsement so far as ihe rights of 
snhseiiuent parties who deal with the paper in good 
faith are de})e)ident thereon. More si)ecifically as 
l)etwt*en sucli a drawei*, and a drawer who pays the 
paper upon such endorsement or between the 
draw<‘r and a holder in due course who takes it 
upon such endorsement the loss must fall on the 
drawer (or one who is in like case with him) as¬ 
suming of course that the other party has not 
lost his original rights.” 


The following cases are in sup})ort of this majority 
rule : 

Weisherger Co. r. Barberton Savings Bank, 84 Ohio 
21, where the drawer of a check intended for a party in 
Xew York, mailed it to Cleveland by mistake, where 



s to tlie 
lice was 


it fell into the hands of another ])erson of the same 
name, who endorsed it and collected it, th(f drawee 
bank was held not liable to the drawer since the latter 

I 

was at fault. 

Mellony v. Old Citizens' National Banky 88 Ohio St. 
203. A i)erson known to the di-awer accompanied a 
stranger to the former's office, introducing hilm under 
the name of (Jeorge Thresh, shown by the records to 
be the owner of a farm; the stranger askedjfor and 
was granted a loan on the farm, and was giveij a check 
purporting to be i)ayable to (ieorge Tliresh; t|ie check 
was presented the next day by the stranger, Oidorsed 
by him and by the person who had introduced him, 
and was ])aid by the bank, without suspicion 
bona tides of the transaction; no direct evide 
given resi)ecting tlie ti'ansactioii of paymentl by the 
bank, but the court said that the legitimate iijiference 
from the endorsements was that the i)erson wljo intro¬ 
duced the stranger to the i)laiutiff identifiedj him as 
the payee, since the legal effect of a second en(|lorser’s 
contract is to guarantee the genuineness of thej earlier 
endorsement; and that the bank is therefore ])r|‘sumed, 
under the well known methods of business to llpive re¬ 
lied u]K)n such identilication, and in so doing jwas, at 
least, fully as vigilant as the drawei*, who relied u])on 
precisely the same source of identification. 

The court said, in effect, that the denial of belief to 

1 

the drawer might be i)laced upon two grounds—That, 
there being no ])roof that the name of the person to 
whom the check was paid, was not (Ieorge iChresh, 
there was no evidence of forginy in a legal sen\se, and 
the other, that, under the rule where one of twjo inno¬ 
cent i)ersons must suffer loss by the fraud or ijniscon- 
duct of a third person he who first rei)oses tl4^ confi- 


deuce must bear tlie loss, the plaintiff was estopped by 
his own lack of caution now to demand payment of 
the amount of the check. The court further said that 
the case was to be distin<»'uished from those cases where 
the bank was sued by the payee of a check wrongfully 
paid to one impersonating the payee and forging his 
signature. 

lh)h('rtsoii v. Cohnnan, 141 Mass. 231. A person 
registered at a hotel in Boston bv the name of Charles 
Barnev. On the next dav he took a stolen wagon and 
team to ('oleniam who was an auctioneer, to sell for 
him, representing himself to be Charles Barney. Before 
selling the property Coleman learned by telegraph 
that Charles Barnev of Sivanzev was a reliable man, 
but took no other steps to ascertain that the seller was 
realiv I’liarles Barnev. Having made the sale, he gave 
the party a check drawn lo the order of Charles Bar¬ 
ney. Tile liotel keeper took the check endorsed by the 
party as (’harles Barney, i)aying him the amount of 
the siinie, less the bill due him. It was held that ])ay- 
ment to the party who was intended to receive the 
moiu‘v on the check bound the drawer. 

First Xafioiial Bank r. A}n('rican K.rcJ/anr/r Kafionol 
Bank, 170 X. V. S8, holds that the drawer of a bank 
draft which has acce])ted the same, liable to a ]’)ona fide 
holder, notwithstanding payment thereon had been 
stopped, differs in one im])ortant res])ect from the 
other cases involving frauds of the same general type. 
In this case the bank which drew the draft in question 
did so in order to transmit to its correspondent (the 
impostor) the i)roceeds of a loan which had been paid 
to it by the lender, upon the delivery of a note and 
deed of trust ])ursuant to the instructions of its co- 
res})ondent. ' The court observed that while “Hudson 
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I 

of Ft. Worth'- (the impostor), in his negotiatibns with 
Mrs. Bosworlh (the lender) impersonated A. AV. Hud¬ 
son of C'olorado (the husband of the owner of tjie prop¬ 
erty upon the sui)])osed security of which the loan was 
made), that cannot be said of him in his transactions 
with the bank. The court further said, ! 

‘‘The (piestion i)resented on this a}^])eal is as to 
the identity of the ])ayee, and the identity depends 
u))on the answer to the further question, tp whom 
did the drawer of the draft intend that it] should 
be paid ? The defendant in its answer, alleged that 
.Mrs. Bosworth purchased the draft from t'le Den¬ 
ver Bank and remitted it to A. W. Hudson, the 
husband of Olive K. Hudson, the owner of the 
])ro])c*rty, as the proceeds of the loan she supposed 
she had made u])on it. If the evidence ha4 estab¬ 
lished that fact, a very ditferent questionl would 
arise from that now j)resentod to us. It might well 
be argued that from the character of thd whole 
transaction Mrs. Bosworth necessarily intended 
the (li‘aft to be paid to the A. W. Hudson who was 
the liusband of the owner of the property. Thhough 
tii(‘ ai)])ellant's brief is principally devoted! to the 
sup])oi1 of that ])ro])osition, it is not ne<|essary 
for us to pass ui)on it, for the evidence shows that 
Mrs. Bosworth did not buy the draft or transmit it 
to Hudson but ])aid the money to the bank In coii- 
sidei’ation of tlie deliverv bv it of the note and 
trust deed.’’ ! 

I 

McC()r)}iark vs. ('vuiral State Bank, 211 X. >V. 542 
(Iowa). One Holverson gained the confidence of the 
appellee McC'ormack, and i-epresented he had a| client 
who wished to borrow money secured by a mortgage 
on land. .McCormack consented to make the loah, and 
Holverson delivered him a note purporting to be signed 
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( \ R. Kutsniaii and secured by mortgage on land, which 
mortgage was signed l)y Kutsman and wife. The check 
for the loan was made* out to Kutsman and delivered to 
Ilolverson, who endorsed Kutsman’s name and his own 
on it and de})()sited it in a bank. The check was paid 
on presentation to the ai)pellant bank, and the amount 
charged to the plaintitf's account. 

This transaction took i)lace in July, 1920. In 1924 it 
was discovered that tin* note and mortgage which IIol- 
verson had delivei-ed to McCormack were forged in¬ 
struments, that no such person as Kutsman e.xisted, 
and that the land described in the mortgage belonged to 

othei's. Pavments of interest had been made bv Hoi- 

• » 

verson. It is upon this state of facts that the charge 
of conversion made in the ))etition is ])ased. 

The lower court i-eturned a verdict for the ])laintiff 
which was reversetl in the Su])i‘eme C’ourt. The (^ourt 
said: 


“When on(‘ i-e])resents liimself to be the agent 
of a liotilious p(‘rson and fraudulently procures 
the delivery to himself of a check i)ayable to such 
fictitious ])c‘rson as ])ay(‘e, and secures the ])ayment 
of tlu‘ check to himself by (Uidorsing the name of 
the fictitious paye(‘ upon it, in the absence of es- 
topp(‘! or n(‘gligence on the ])art of the drawer 
the lossj as between the drawer and the bank ui^on 
which it is drawn, must be borne by the latter.” 

“A bank must se(‘ that its de])Ositor’s money is 
e.xpcmded according to his directions, and every 
(‘xpenditure is at the bank's risk of the direction 
b<‘ing valid, and the endorsement conveving title 
to the holder being genuine.” 

‘WVhen an im])ostor represents liimself to be 
another; whether or not a real or fictitious person, 
and ])rocures a check i)ayable to the order of such 
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person the l)ank is ])roteete(l in ])aying the check 
to tlie ini])ostor. 

ohlif/afion of a bank is absolute fba^^f if ivill 
pajf out// in the nuinner directed bi) the depository 
not that it will exercise care and diligence to do 


Uriola vs. Twin Falls Bank ck Trust Coinphug, o7 
Idalio, .‘v>2. An inii)ostor assumed the name of ^notlier 
person whose certificate of deposit he had stolen and 
wrote in that name to a third ])erson for the liurpose 
of negotiatini*- a loan on the stolen certificate; tlje third 
])erson believini*- the impostor to be the ])erson whose 
name was on the certificate of de])osit, and not know- 
iipi^ that there was a real ])erson by that name as dis- 
tiipumished from the im])ostor, i)iirchased a cashier’s 
check ])ayable to the name assumed by the impostor 
and mailed it to him. The draft was indorsed under 
the assumed name to an innocent ])urchaser. The con¬ 
test arose between that i)urchaser and his bank, which, 
when it was discovered that the draft had beeb pro¬ 
cured by fraud, had chari>-ed it ai>‘ainst the ])urcl]ascr’s 
account. The court, after observini>- that, nbtwith- 
standini*’ the form of and parties to the actiojn, the 
determinative factors were the resj)ective rii»-htslof the 
oriii’inal and final purchaser of the cashier’s jcheck, 
ui)on the theory that the intent of the originajl pur¬ 
chaser was to make the check i)ayable to the imijostor, 
held that the bank had no right to charge it aj^ainst 
the account of the innocent i)urchaser, since thb loss 
must be borne by the original i)urchaser (as drawer), 
and not by the innocent ])urchaser from the implostor. 
The court said: I 
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'‘WiKMi a draft is made ])ayal)le and delivered to 
such impostor by the drawer of siieh draft, the 
draw(‘r intendiiiii* it to be t)aid to such impostor, 
and it is so paid, and the draft comes into the 
hands of an innocent pni’chaser for value and with¬ 
out notice. tli(‘ drawer must stand the loss, as be¬ 
tween liim and the innocent i)urchaser. 

rs. Wesfchrslrr ('’(nnitij Xafional Bank, 191 
Ap]). I)iv. 787 (X. V.). An attorney induced a person 
to make a loaii u])on the security of a mortijage by a 
fictitious person; the ])ro])erty covered by the mort- 
pige, in fact, beloiiired to the attorney; a draft made 
])avable to the drawer, and endorsed bv her to the fic- 
titious person, was ])aid by tlie bank u])on an endorse¬ 
ment by the attorney in the fictitious name. In hold- 
inir tliat the liank acted at its ])eril when it ])aid money 
under a foriied (mdorsement. the Court of Appeals, in 
reversin<»- tlie A])j)ellate Division, ])ointed out that a 
different cas(‘ would have resulted had drawer dealt 
with tlie impostor in the belief that he was the fictitious 
Iverson, and intendinu’ to make payment to the person 
then before >hei-, thousih lured into tliat intention by 
his assum])tion of the fictitious name; and pointed out 
that in the instant case tlie drawer had no intention of 
(h‘alin.u- witli the inpiostor and that the situation ex¬ 
cluded the possibilitv that the monev was loaned to the 
impostor with intent to acce])t him as the borrower. 
The fact that the inpiostor was the real owner of the 
mort.<>-a.u:ed ])remises was considered not to affect the 
result. 

E. S. llandij EIrcfriral Consiruciion Co. vs. Globe 
Barhigs Bank, 64 Ill. A])]:). 225. An officer of a corpo¬ 
ration introduced to a dealer in commercial paper a 
stranger, who, whether falsely or not the court said 


:n 


( 

makes no difference, assinned the same name as! that of 

. . I 

a real person who had no connection willi the tjransae- 
tion; the bank discounted a note made by this cbrpora- 
tion and, at the request of the office, drew a che^*k pay¬ 
able to the order of the stranger under the assumed 
name; the check, puri)orting to bear the endorsement 
of the payee, was deposited by and credited to the ac¬ 
count of the cori)oration in another I)ank; thcj latter 
bank collected it from the drawer ])ank, but | subse¬ 
quently, ui)on the claim that the endorsemeijit was 
forged, reimbursed the drawer bank and sued |its de¬ 
positor (the cori)oration); it did not appear whether 
or not the note had been canceh'd. The t'ourt sa[d that 
it did not appear but that the person to whom the check 
was delivei’ed endorsed it, and If Jtc did iJtcre, ivas ho 
forgery but a geHulue eudcrsetHnif by fJte right }ia)HC, 
since it was inteiuhnl that he should endorse it, and it 
makes no difference whether the check was madb pay¬ 
able to and endorsed l)y him in his real name or in an 
assumed name. 

Mayer I's. ludiaua National Bank, 27 Tnd. App. 354. 
Where one, by imi)ersonating another and negotiating 
a loan in the latter’s name, procured a check which de¬ 
scribed the ])ayee by that name, endorsed the sa|nie in 
that name, and presented it for j)aynient to the drawee 
and, being identified under his own name, also endjorsed 
that name and got the money, it was held thdt the 
drawer, rather than the drawee, must bear the! loss. 
The court said, in sui)])ort of its decision, tJuit dames 
are used merely as one method of ludleatuig id}\^Hiity 
of persons; that the })erson to whom the drawer or¬ 
dered his funds to be paid was the one to whomj they 
were paid, notwithstanding that the drawer waj^ de- 




ceived as to his true name, and was mistaken as to the 
ownershi}) of the projjerty and his character. 

Emporia Xafio)/aI Bank rs, Sliotwrll^ 35 Kans. 360. 
Application .was made ))y mail for a loan on certain 
land, the title to which was in Daniel Guernsey, who 
formerly lived in Kansas, but had removed to Towa. 
The a])])lication was si,i>-ned Daniel Guernsey. The title 
was passed, a note and mortii'aii’e were executed by th(‘ 
pretended Daniel Guernsey and a check was sent to 
him for tlie: amount of the loan. He endorsed it as 
Daniel Guernsev and o])tained the monev from the 
bank ])efore the fraud was discovered. For the reason 
that tile payment was made to the })erson for whom it 
was intended, the bank was held not liable for the l>ay- 
meiit of it under the forued endorsement of the name 
of the desiiiiiated payee. 

SJu'rman i's. Corn Exchange Ba)iky 91 App. Div. 84 
(X. V.). A ii’ave a check, drawn to the order of B, to 
an a.ueut of B foi- horses, believin<>- the i)ayee to be a 
certain wealthy individual of that name. The bank 
])aid the clieck on the endorsement of B, who was the 
owner of the horses but not the individual A sup])osed 
him to be. If was held that there was no forgery and 
that the hank icas ttof liable to B. 


Montgomery Carage Co. vs. Manufacturers L. (£' T. 
Co., 94 X. J, L. 16*2. On March 15, 1918, one Fnnis, 
re})resentini>^ himself as X”. K. Turner, went to the bank 
and delivered to it a check for $5,000.00, which turned 
out to be boiius, and received from the conijiany its 
check for $1501).00, beiiii*: the check in question. On the 
same dav that check was endorsed and delivered to the 


plaintiff by the person rein-esentinir himself to be X". K. 
Turner. The check was proinj^tly ])aid by ]daintiff to 


the bank, but payment had been stopped overniglit by 
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defendant. The idaintiff became the holderj of the 
check and, at the time it was negotiated to it,|had no 

notice of anv inhrniitv in the check or of anv defect in 
* * . . . . * 1 
the title of the person negotiating it. It is furt|her ad¬ 
mitted that, at the time of tlie above transactioilis, botli 
the ])laintiff and defendant believed that Ennis was 
X. K. Turner and that Ennis was the ])erson t(|) whom 
the defendant issued and delivered the check and who 
was intended by it to be the ])ayee. The court held for 
tile ])laintiff, saying; 

I 

I 

‘‘AVhere the drawer of a clieck delivers it for 
a consideration, wliicli turns out to be fraudulent, 
to an impostoi*, under the lielief that he is the ])er- 
son whose name he has assumed and to whpse or¬ 
der the check is made payalile, a bona tide Iholder 
for a valuable consid(‘ration jiaid to the impostor 
u])on his endorsement of the jiayee’s name is en¬ 
titled to recover from the drawer, it ap])|t*aring 
that the jierson to whom the check was delivered 
was the very jierson whom the drawer intended 
should endorse it and receive the money, ari^l that 
the drawer made no iiuiuiry before issuii|g the 
check concerning the identitv or credit (if the 
named payee, who was unknown to the drawer.’' 

United States vs. National KxcJianfje Bank, 411 Fed. 
16d. An im])ostor came into the possession of a i)ost 
office money order jiayable to another person] By 
fraudulent re])resentations, he induced a ])erson io be¬ 
lieve that he was the payee of the order and to ichmtify 
him at the office. The order was taken up and a check 
given him on the bank payable to the ])ayee named in 
the order. The same ])erson identified him at the bank, 
which cashed the check that was endorsed with the 
same name and charged the same to the account of the 


United States. In denying recovery from tlie bank, 
the court said: 


‘‘The (}uestion for the bank is, for whom was the 
monev intended bv the drawer? And the name is 
but one means of deterinininir that (}uestion. It 
was tlie duty of the I)e])artment to ascertain the 
true individual and to pay to no one else. The 

Post Office officials had (‘verv reason to believe that 

* 

tlu‘ bank would pay u])on the identification and 
p]-oof which had actually induced them to deliver 
the check. Tin* fraud—the imposition had been 
mainly accomplished when a check for the money 
was delivered to Scherman as the true ])ayee named 
in tlK‘'monev order, and it does not seem to the 
court either just or lei^al, after all that had taken 
place, to shift the res])onsibility for the loss upon 
the bank. When botli are innocent and the loss 
must fall upon one, it should be upon the one, who, 
in law, most essentially facilitated the fraud. 


rs. Bntnisf, of) Mo. 2S1. So in respect to two 
pc*r>ons e(iually innocent, where one is bound to 
acknowledi»e and act upon his own knowledi>e and 
tile other has no means of knowled.i*‘e, there seems 
to ])e no reason for burdenin'*: the latter with tlu‘ 
loss in e.xoneration of the former: or if both ecpial- 
ly innocent and equally ii*norant, the loss should 
remain where the chance of business has placed 


Land Title d* Trn.^i Co. rs. Korthicesteyni National 
Bank, 196 Pa. 230. A party, giving his name as Ash¬ 
ley, obtained the title ])apers of one Bissey, who owned 
a lot which he wished to sell, by pretending that he 
wanted to purchase the same. He went to a convey¬ 
ancer, re})resented himself as Bissey, showed the title 
papers and applied for a loan of $5,000 on the prop¬ 
erty. The conveyancer, believing him to be Bissey, 
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negotiated a loan. The mortgagee, wishing titlp insur¬ 
ance from the Land Title and Trust Company,'] depos¬ 
ited the amount of the loan with it to be paid to the 
mortgagor when the mortgage should be exjecuted. 
When ready for settlement, Ashley went to tl^e office 
of the comi)any with the conv’eyancer, who intioduced 
him as Bissey. He executed the mortgage in that name 
and received the com])any's check drawn on ilself to 
the order of Herman S. Bissey. This check, ehdorsed 
Herman S. Bissey, was dei)Osited in the Xorth\|estern 
National Bank by a person who 0 ])ened an account as 
C. B. Rogers and was collected bv the bank lin due 

y . , ^ I 

course of business and ])aid to Rogers. Whethc^r Ash¬ 


ley and Rogers were the same ])erson does not aj])i)ear. 
The fraud was not discovered until about six pionths 


later when the real Bissev received notice of interest 


due. All the parties save Ashley and possibly Rogers 
were acting in good faith. The Title and Trust Com¬ 
pany sued the Bank, claiming that there had been a 
forgery by Ashley of the name of Bissey and that it 


had ])aid the money on tlie guarantee of genuineness 
given bv the bank’s endorsement. The court, in denv- 
ing the liabilitv of tlie bank, gave its reasons as fol- 
lows: 


‘‘(huierally a bank is not bound to know tl]e sig- 
lature of the endorser of a check and, if it r|ays a 


check on a forged instrument, it can recover the 


money of the i)arty to wliom it was paid if pro¬ 
ceeds ])romptly on discovery of fraud. Tjiis is 
u]')on the ])rinci])le tliat the endorsement of a check 
is an implied warranty of tlie genuineness of the 
previous (‘iidorsements. Bitf, in oydnr iltof 
}n(iff rccorar, if >nnsf appear that if has sustfiined 
a lofis. If if can charrjc the pap went to the acfonnt 


1 

I 



<pf fhr (Irjxtsif(}}\ if has Ic/sf nothing anri has no 
(difsc of acfion. Tiio (jiiestioii ii<, tlieii, the same 
whether wc‘ consider the cheek as having been 
drawn ])y an ordinary depositor in the Trust Coni- 
paiiv or as having been drawn, as it was, bv the 
Real Hstat(‘ ])e]>artinen1 of the Company on tlie 
Ranking Dopartnumt. Whi('h as between the Bank 
and t}i(‘ Trust Com])any, as a banker the former 
is ])ound by its ini])li(‘d warranty of the endorse¬ 
ment, still there is no cause of action unless the 
payment of the check was not as against the draw¬ 
er of the check a good ])aynient. The reason of the 
rule that, when a bank pays a de])ositor’s check on 
a forged endorsement or a raised check, it is held 
to have ])aid it out of its own funds and cannot 
charge the payment to the de])Ositor's account, is 
that there is an implied agreement by the bank 
with its dei)ositor that it will not disburse the 
money standing to his credit excei)t on his order. 
The rul(‘ applies when a ch(*ck has been lost or 
stolen and the paycM'V name has afterwards been 
forged; but it (loes not protect a depositor who is 
in fault as in out rusting a check to one whom he 
has r(‘ason to supi)ose will make a fraudulent use 
of it, or in so cart‘h‘ssly filling in a check that it 
niav r(‘adilv be altei-ed, or in issuing a check to a 
fictitious p(‘i'son. It is confined to cases in which 
the de])ositor had done nothing to increase the 
risk of; th(‘ bank. It should not a])]dy when the 
check is issued to one whom the drawer intends to 
desigTiatc* as the payee. First, because in such a 
case the risk is not tho ordinarv risk assumed bv 
the bank in its im])ru‘d contract with its de])Ositor, 
but a largelv increased risk, as it follows that a 

V • 

check thus fraudulently obtained will be fraudu- 
hmtly used. The bank is deprived of the protec¬ 
tion atTordt‘d bv the fact that a bona fide holder of 
a check will exercise care to i)reserve it from loss 
or theft, which are the ordinary risks. There is 
thrown upon the bank the risk of antecedent fraud 



practised upon the drawer of the check, ofj which 
it has neither knowledge or means of knowledge. 
Secondly, because in such a case the intentidn with 
whicli the drawer issued the check has be([n car¬ 
ried out. The i)erson has been paid to whom he 
intended i)aynient to be made. There has been no 
mistake of fact, e.xce])t the mistake which hc| made 
when lie issued the clu*ck, and the loss is dbe not 
to the bank’s error in failing to carry out Iiis in¬ 
tention, but primarily to his own error, into|which 
he was led by the decejition jireviously prhetised 
upon him.” 

CONCLUSION. 

It must be seen from the aforegoing cases, therefore, 
tliat the following [irotiositions are well supported in 
the law: 


1st, The adoption of the name Wholihan by Madden, 
his imiiersonation of him, and endorsement of hisjname 
on the back of the check was not a forgerv. i 

2nd, That it makes no difference whether the pheck 
in question was delivered into the hands of Maddjen or 
Wholihan, or delivered to him through the malls as 
Wholihan. 


3rd, That the District National Bank was a holqer in 
due course and, by the deposit of the check, the rela¬ 
tionship of debtor and creditor was created betjween 
Madden and the District National Bank. 


4th, That the District National Bank had a rigjit to 
apply the deposit rei)resenting the ])roceeds oij the 
check to Madden’s indebtedness to it. I 


5th, That the Washington Loan and Trust Co. can 
liave no different standing in the case at bar than the 
Building Association itself would have were it actuallv 
the ])arty })laintiff. 


()th, Tliat the proceeds of the check were i)aid to the 
person to whom the Building Association intended they 
should be t)aid, though such intention was the result of 
a fraud practised upon it. 


Till, That, as between the Building Association, as 
’the.drawer, and the District National Bank, both of 
whoni'were imposed upon l)y the fraudulent ini])erson- 
ation of Wholiliati by Madden, the loss must fall ui)on 
the drawer and that, therefore*, the judgment of the 
lower court herein should be reversed and judgment 
entered in favor of the a])pellant. 

Respectfully submitted. 


Roger J. Whitkford, 
Attorney for Appellmit, 
815 15th Street, X. W., 
Washington, D. C. 




